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I NTRODUCT! ON

1. Article 3 of the draft text for an international |egally binding
instrunent for the application of the prior inforned consent procedure for
certain hazardous chemnicals and pesticides in international trade
(UNEP/ FAQ PIC/INC. 2/ 7, annex 1), referred to as the PIC convention, defines the
scope of the convention. Paragraph 1 of Article 3 lists the groups of
chemical s and pesticides to which the convention applies. Paragraph 2 then
sets forth the categories of substances to which the PIC convention does not
apply, in nost cases because they already are covered by another internationa

| egal regine.

2. Questions have arisen concerning the extent to which the scope of the PIC
convention may overlap or duplicate that of other international |ega
instrunents. This paper attenpts to clarify further the respective chem ca
scope of such instrunents and thereby the international |egal context into
which the PIC convention would fit. It supplenments an earlier note by the
secretariat (UNEP/ FAO PIC/INC 1/7) on the relationship between the existing

i nternational |egally-binding instrunents and an international |egally-binding
instrunent for the application of the prior inforned consent procedure for
certain hazardous chenicals and pesticides in international trade.

3. As already indicated, the issue of the scope of the PIC convention is

closely linked to its relationship with other international |egal instrunents.
Accordingly, the text of Article 3 should be considered in the context of, and
made consistent with, any other articles which mght address the effect of the
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PI C convention on obligations under related international environnental
agreements (see docunent UNEP/ FAQ PI C/ I NC. 3/ 1 NF/ 2).

|. CONTENT OF ARTICLE 3
4. The present draft text of Article 3 reads as foll ows:

"Scope of the Convention

"1, Thi s Convention applies to:
"(a) Banned or severely restricted chemcals; and
"(b) [Acutely] hazardous pesticide formul ations.
"2. Thi s Conventi on does not apply to:
"(a) Narcotic drugs and psychotropi c substances;
"(b) Radioactive materials; and
"(c) \Wastes;
"[(d) Chem cal weapons and their precursors;]
"(e) Pharmaceuticals, including human and veterinary drugs;
"[(f) Chem cals used as food additives;]
"(g) Chemicals inported for the purpose of research or analysis in
quantities not likely to affect the environnent or human health;
and
"(h) Chemcals inported by an individual for his or her own
personal use in quantities reasonable for such use and in
quantities not likely to affect the environnent or human health.”
5. Wth regard to the current draft text, consideration could be given to
other drafting options. These include, first, deleting paragraph 2 of Article
3 and using the definitions of "chemcal" and other terns to identify those

substances to which the proposed conventi on does not apply or, second, making a
separate article on the subject of exenptions.

I'l. SUBSTANCES EXEMPTED FROM THE PI C CONVENTI ON

6. The follow ng section sunmmari ses the existing | egal regi mes which govern
t he production, distribution, consunption, handling transport and di sposal of
vari ous hazardous substances and materials. It should be read in conjunction

with the matrix provided in the annex to this docunent. Such information is

i ntended to assist the Intergovernnental Negotiating Conmittee in taking
deci si ons concerning the appropriate scope of the PIC convention and how t hat
could best be reflected in the | anguage of Article 3 or other convention text.

A. Narcotic drugs and psychotropi c substances
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7. Instruments that are relevant to this category include:
(a) The 1986 United Nations Convention Against Illicit traffic in

Narcoti c Drugs and Psychotropi c Substances;
(b) The 1971 Convention on Psychotropi ¢ Substances; and

(c) The 1961 Single Convention on Narcotic Drugs, as anended by the
1972 Prot ocol

8. The objectives of the 1988 Convention are to prevent and conbat drug
abuse through controlling the illicit supply of narcotic drugs and psychotropic
substances and to prevent trade in and the diversion of materials and equi pnent
for their illicit production or manufacture. The objective of the 1961 and

1971 Conventions is to control the lawful supply of narcotic drugs (including
preparati ons) and psychotropi c substances, respectively.

9. The 1988 Convention reinforces and suppl enents the nmeasures provided in
the 1961 and 1971 Conventions. It covers, in addition to narcotic drugs and
psychotropi ¢ substances, those substances frequently used in their illicit
manufacture. Cenerally, "narcotic drugs" include opium norphine, codeine,
heroi n, met hadone, pethidine, cannabis and cocaine. "Psychotropic substances"
i ncl ude mai nly hallucinogens, stimulants and depressants. Under the 1988
Convention, a systemof permts was established primarily to contro
production, consunption and distribution within and between Parties.

B. Radioactive materials

10. Over the last three decades, international cooperation to ensure the safe
use of nucl ear energy has produced a growi ng regime of legally binding rules
and advi sory standards, primarily devel oped under the auspices of the
International Atonmic Energy Agency (I AEA). O special interest in the context
of the PIC convention are those |egal provisions related to radi oactive waste
managenent and the transport of radioactive naterials.

11. Initial legal instruments dealing with nuclear energy addressed the

physi cal protection of nuclear nmaterial and the handling of nuclear accidents
or radiological emergencies. Mre recently, a convention has entered into
force which covers the safe managenment of civil nuclear installations. In
1993, the | AEA General Conference requested the Director General to initiate
preparations for a convention on the safety of radi oactive waste managenent and
an open-ended group of technical and | egal experts is now working to prepare
such a convention

12. In 1990, the | AEA Ceneral Conference adopted a Code of Practice on

I nternational Transboundary Movenent of Radi oactive Waste. The Code’s purpose
is to provide preventive neasures agai nst any uncontrolled internationa
nmovenment and di sposal of such waste.

13. The transport of radioactive material is addressed by a nunber of
conventions, including:

(a) 1974 International Convention for the Safety of Life at Sea, which
regulates, inter alia, the transport of dangerous goods, including radioactive
mat eri al s;
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(b) 1982 United Nations Convention on the Law of the Sea, which, in
Article 23 regul ates the operation of foreign nuclear-powered ships or ships
carryi ng nucl ear substances, including the right of innocent passage through
the territorial sea of States; and

(c) 1996 Protocol to the 1972 Convention on the Prevention of Marine
Pol luti on by Dunpi ng of Wastes and Other Matter which prohibits the dunping of
listed wastes or other matter which contain levels of radioactivity greater
than de minins concentrations as defined by the | AEA and adopted by the
Parti es.

14. In 1993, a Joint Wrking Goup of | AEA, the International Mritine

O gani zation (I M) and UNEP el aborated a draft Code for the Safe Carriage of

I rradi ated Nucl ear Fuel, Plutonium and H gh-Level Radi oactive Waste in Flasks
on Board Ships. The Code has been adopted by the | MO General Assenbly and the
pol i cy- maki ng organs of | AEA

C. \Wastes

15. El enents of the 1989 Basel Convention on the Control of Transboundary
Movenent s of Hazardous Wastes and Their Disposal that could be relevant to a
PI C convention were discussed in sone detail in the note by the secretariat
(UNEP/ FAO PIC/INC. 1/7), cited in paragraph 2 above. At the second session of
the Intergovernnmental Negotiating Committee, the Secretariat presented an
addi ti onal note on the Basel Convention on the Control of Transboundary
Movenent s of hazardous Wastes and Their Disposal and its relevance to chem ca
wast es (UNEP/ FAQ Pl C/ | NC. 2/ 5) .

16. Both notes indicate the need for clarifying "chem cal s" covered by the
PI C convention vis-a-vis "wastes" covered by the Basel Convention, particularly
with regard to, first, wastes disguised as products, second, obsolete
pesticides and, third, chemnmi cal wastes not covered by the Basel Convention

D. Substances used as or to produce chenical weapons

17. After World War |, outrage at the effects of chenical weapons led to the
signing of the 1925 Geneva Protocol for the Prohibition of the Use of

Asphyxi ating, Poi sonous or Other Gases, and Bacteriol ogi cal Methods of Warfare.
This protocol bans the use of chenical weapons in war, but does not prohibit

t he devel opnent, production or possession of such weapons.

18. The 1993 Convention on the Prohibition of the Devel opnent, Production
Stockpiling and Use of Chenical Wapons and on Their Destruction will enter
into force on 29 April 1997. |Its preanble states the determination of States
Parties to prohibit and elinm nate all types of weapons of nmass destruction. It
recalls the Geneva Protocol of 1925 and the Convention on the Prohibition of

t he Devel opnment, Production and Stockpiling of Bacteriological (Biological) and
Toxi ¢ Weapons and on Their Destruction of 1972, both of which are nultilatera
instruments pertinent to the Convention. The Preanble also recognizes the
prohi bition, enbodied in agreements and rel evant principles of internationa

| aw, of the use of herbicides as a nethod of warfare and expresses the desire
of States Parties to enhance their econonic and technol ogi cal devel opnent.
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19. The basic obligations of a Party under the Convention are, first, not to
devel op, produce, acquire, stockpile, transfer or use chenical weapons and,
second, to destroy chem cal weapons on its territory. Three schedules to the
Convention list toxic chenicals (such as sul phur, nmustard or phosgene) and
their precursors which mght be used as chenical weapons. Part VI of the Annex
on Inmplementation and Verification explains that substances listed in Schedul e
1 to the Convention may be produced, acquired, retained, transferred or used
if:

(a) They are applied to research, nedical, pharnaceutical or protective
pur poses; and

(b) The types and quantities of the chenmicals are strictly limted to
t hose which can be justified for such purposes; and

(c) The aggregate anmount of such chenicals at any given tinme for such
purposes is equal to or less then 1 tonne; and

(d) The aggregate anmount for such purposes acquired by a State Party in
any year through production, withdrawal from chenical weapons stocks and
transfer is equal to or less than 1 tonne.

E. Parnmceuticals, including human and veterinary drugs

20. The 1975 Certification Schene on the Quality of Pharmaceutical Products
Moving in International Comrerce, devel oped under the auspices of the Wrld
Heal th Organization (WHO), provides an adninistrative mechani smwhereby a
country can, first, obtain assurance that the inported pharnaceutical product
is authorised to be sold in the market of the exporting country; second, obtain
assurance that the manufacturing plant in which the product is being

manuf actured is subject to periodic inspections and confornms to the WHO

gui del i nes on Good Practices in the Manufacture and Quality Control of Drugs;
and, third, exchange information on the inplenmentation of inspection and
controls in the exporting country.

21. For the purpose of the Certification Scheme, the term "pharnaceutica
products" covers any nmedicine in its finished form dosage fornms of veterinary
products admninistered to food-producing animals and those starting materials
(basic drugs) used in the nanufacture of pharnmaceutical products that are
subject to control by legislation in the exporting country.

F. Chemicals used as food additives

22. There are currently no legal instruments at the gl obal |evel which cover
food additives. The subject of pesticide residues on food products, however
shoul d be distingui shed fromthe subject of food additives.

G Chenicals inported for the purpose of research or analysis in
quantities not likely to affect the environnent or hunan
health and chem cals inported by an individual for his or
her own personal use in quantities reasonable for such
use and in quantities not likely to affect the
environnent _or hunan health
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23. It should be noted that the exenptions listed in paragraph 2 of Article 3
are both qualitative and quantitative in nature. Although it might be argued
t hat subparagraphs (g) and (h) do not concern the substantive scope of the PIC
convention, both subparagraphs effectively operate as exenptions to the
chemical categories listed in paragraph 1 of Article 3. Specifically,
subsections (g) and (h) concern de mninis quantities of those chem cals which
technically are covered by the PIC convention. |If included, however, the
tracking and reporting of such small amunts coul d hanper countries’ practica

i mpl enentation of their convention obligations. There have been earlier

di scussi ons about establishing a threshold level (e.g., 10 kg) for de nmninis
quantities but, as yet, no consensus has been reached.

24, Furt her consideration should be given both to the fornul ati on of
subpar agraphs (g) and (h) as well as the appropriate article under which to
i ncl ude t hem

H.  Additional considerations

25. Al t hough no exenption yet has been nade in the draft text for
ozone-depl eti ng substances, concern has been voi ced about the rel ationship of
the PIC convention to the 1985 Vienna Convention for the Protection of the
Ozone Layer and its 1987 Montreal Protocol on Substances that Deplete the Ozone
Layer. It is likely that chenicals which qualify as controlled substances
under the Montreal Protocol also wuld qualify as chenicals under the PIC
convention. This nmeans a provision may be needed whi ch exenpts Montreal

Prot ocol substances fromthe PIC convention. On the other hand, the ozone-
depleting potential of a chenical may not be its only hazard and its ot her
hazards ni ght appropriately be covered under the PIC convention. For these
reasons, consideration should be given to drafting convention text which would
clarify the relationship between the Mntreal Protocol and the PIC convention



