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. OPENI NG OF THE SESSI ON

1. The fourth session of the Intergovernmental Negotiating Committee for an
International Legally Binding Instrument for the Application of the Prior

I nformed Consent Procedure for Certain Hazardous Chemicals and Pesticides in
International Trade was held at the headquarters of the Food and Agriculture
Organi zation of the United Nations (FAO, Rome, from 20 to 24 COctober 1997.

2. The session was opened by Ms. Maria Celina de Azevedo Rodri gues
(Brazil), Chair of the Cormittee, at 10.20 a.m on Monday, 20 Cctober 1997.

3. Opening statements were made by M. Howard Hjort, Deputy
Director-General of the Food and Agriculture Organization of the United
Nations (FAQO), speaking on behalf of M. Jacques Diouf, Director-General of
FAO, and M. M chael Metelits, head of the delegation of the United States of
Aneri ca.

4, In his statement, M. Hort welconed participants to the current session
of the INC and reiterated that control of pests was necessary to increase
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productivity, but should be done in such a way that it nade agriculture nore
sust ai nabl e, supported rural devel opment, and posed no unacceptable risk to
human health and the environnent. The devel opnent of national regulatory
programes represented the first priority of FAO activities in that field.
Noting that it was unlikely that the adopted instrunent would initially enjoy
the sane | evel of geographic coverage as the current voluntary procedure, he
sai d that recomendati ons were needed on the continuation and nature of the
vol untary procedure for the period between the adoption of the convention and
its entry into force. Also, questions would arise concerning those chemcals
included in the voluntary procedure that mght or mght not fall under the new
convention, as well as those countries participating in the voluntary
procedure that might not be Parties to the legally binding instrunent.

5. Concerning future secretariat arrangenents, he said that the FAO Counci
at its 111th Session in October 1996 had reiterated that, if the Parties so

wi shed, FAO would participate in the secretariat insofar as it related to
pesti ci des. Further discussions were required on the activities and | ocation
of an interimsecretariat and on the establishing and functioning of a

per manent secretariat. FAO had set aside funding fromregul ar progranme
resources to continue to neet the costs of the voluntary procedure, and m ght
continue to use those for the current joint servicing arrangenment after the
adoption of the convention. However, it had to be renenbered that the
resources of both UNEP and FAO woul d be insufficient to cover all the
secretariat tasks identified in the convention. He suggested that, at the
current session, the Cormittee m ght wish to nake recomendati ons to the
Governing Council of UNEP and to the FAO Conference at its 29th session on the
i nvol vement of UNEP and FAO in the interimand full secretariats and on the
continuation and anendnent of the voluntary procedure. In conclusion, he
expressed gratitude for the offers received fromthe European Conmmunity and
the Governnent of the Netherlands to host the two neetings in 1998, and
extended FAO s thanks to the United States of Anerica and Norway, who had
provi ded financial resources to help host the current neeting

6. In his statement, M. Metelits said that his Government was pl eased to
hel p sponsor the current session of the Intergovernmental Negotiating

Committee and expressed the hope that the excellent cooperation between FAO
and UNEP woul d continue as the PIC procedure noved froma voluntary to a
mandatory reginme. Since all countries inported chem cals and nobst countries —

bot h devel opi ng and devel oped —exported at | east some chemicals as well, al
shared a common responsibility to ensure that the gl obal use of chemcals
avoi ded unnecessary risks to human health and the environnent. Noti ng t hat

i nproved access to information would be the greatest benefit of the agreement,
he said that, if the instrument served its ultimate function, it would spur
countries to devel op the neans of mmki ng deci sions based on the considerable

i nformati on that was already available. The United States and other countries
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had undertaken activities in nmost regions of the world dealing with pesticides
or chem cal s managenment, and those endeavours underscored that the PIC regine
pl ayed an inportant, but not lone, role in global chem cals managenent. The
agreenent should be a stepping stone toward conprehensive national chenicals
managenent based on national priorities and should becone redundant if it

wor ked properly.

7. Al so at the opening neeting, the Chair expressed her gratitude, on
behal f of the Intergovernmental Negotiating Committee, to the Governnments of
Norway and the United States of Anmerica for providing the necessary financia
resources to enable the effective functioning of the session

8. At the 2nd neeting of the session, on 21 October, the Comrmittee heard a
statement by Ms. Elizabeth Dowdeswel |, Executive Director of UNEP, who said
that the current, fourth session of the Intergovernnmental Negotiating
Committee marked perhaps the nobst crucial phase of the process to negotiate a
gl obal Iy binding instrument on PIC. Society's increasing use of and
dependence on chenicals had brought unintended side-effects, often with a

poi gnant human di mensi on. For exanple, at the Wbrld Conference on Breast
Cancer in July 1997, scientists had inplicated the unregul ated use of
synthetic chem cals and pesticides in the rising incidence of cancer. She
therefore encouraged the Intergovernmental Negotiating Committee to reach
decisions swiftly on a binding global regime for PIC and to continue the
efforts to ensure an international reginme for the safe management of

chemi cal s.

9. In that connection, she noted that UNEP woul d soon comence negoti ati ons
on a convention to address the risks from persistent organic pollutants
(POPs), which had been produced or generated as by-products and rel eased into
the environment over many years, and which clearly constituted a major gl oba
heal th and environnmental hazard. She noted that many of those POPs had been
the first to be included in the voluntary PIC procedure, and she was convi nced
that a legally binding PIC procedure would help reduce the risks from POPs, as
wel |l as prevent future chem cal and pesticide problens fromreaching the

magni tude of severity associated with POPs.

10. Noting that the forthcom ng session of the CGoverning Council would
endeavour to seek an appropriate decision for the transition froma voluntary
PI C procedure under the London Guidelines to a programre fully consistent with
the new convention and the wi shes of the Parties, she expressed appreciation
at the desire of many nenbers of the INC to continue the current secretariat
arrangenents jointly provided by FAO and UNEP, both in the interim period and,
later, on a pernmanent basis. In conclusion, she expressed profound thanks to
the Governnents of Norway and the United States for providing the necessary
funding for the nmeeting, and to FAO for its efforts as host.
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I1. ORGAN ZATI ONAL MATTERS
A. Attendance

11. The session was attended by representative of the follow ng Parties:
Antigua and Barbuda, Argentina, Australia, Austria, Barbados, Bel gium Benin,
Bot swana, Brazil, Burkina Faso, Caneroon, Canada, Central African Republic,
Chad, Chile, China, Colonbia, Conobros, Congo, Costa Rica, Cbdte d'lvoire, Cuba,
Czech Republic, Denocratic People's Republic of Korea, Denocratic Republic of
t he Congo, Dennmark, Egypt, Ethiopia, European Comrunity, Fiji, Finland,
France, Ganbia, Gernmany, Guatanmala, Guinea, Honduras, India, Indonesia, Iran
(I'slam c Republic of), Italy, Jamica, Japan, Jordan, Kenya, Kuwait,
Kyrgyzstan, Latvia, Lesotho, Libyan Arab Jamahariya, Lithuania, Mlaysia,
Mauritius, Mongolia, Mrocco, Nam bia, Netherlands, New Zeal and, Ni ger

Ni geria, Norway, Oman, Pakistan, Pananmm, Paraguay, Peru, Philippines, Republic
of Korea, Republic of Ml dova, Russian Federation, Senegal, Seychelles,

Sl ovenia, South Africa, Sudan, Sweden, Switzerland, Syrian Arab Republic,

Taj i ki stan, Thailand, Turkey, Turknenistan, Uganda, Ukraine, United Arab

Em rates, United Kingdom of Geat Britain and Northern Ireland, United States
of Anmerica, Uruguay, Uzbekistan, Zi mbabwe.

12. The foll owi ng United Nations bodi es and specialized agenci es were
represented: Secretariat of the Basel Convention on the Control of
Transboundary Movenents of Hazardous Wastes and Their Disposal, United Nations
Institute for Training and Research (UNITAR), World Health Organization (WHO) .

13. The foll owi ng non-governnmental organizations were al so represented:

Chemi cal Manufacturers Association, Consuners International, European Chenica
Council, G obal Crop Protection Federation, International Association of Lions
Clubs, International Council on Metals and the Environment, Internationa

Feder ati on of Pharmaceutical Manufacturers Associations, Pesticides Trust,
Worl d Association of Grl Guides and Grl Scouts.

B. Oficers

14. The followi ng officers continued to serve in their respective capacities
on the Bureau of the Committee:

Chair: Ms. Maria Celina de Azevedo Rodrigues (Brazil)

Vice-Chairs: M. WIIliam Murray (Canada)
M. Mohamed El Zarka (Egypt)
M

Yuri Kundi ev (UKraine)
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Rapporteur: M. Wang Zzhijia (China)
15. The Chair thanked M. Mhanmed Bentaja (Mrocco), who had repl aced
M. Mohamed El Zarka at the third session, for his assistance in the snooth

runni ng of that session.

C. Adoption of the agenda

16. The Committee adopted the followi ng agenda on the basis of the
provi si onal agenda, which had been circul ated as docunent
UNEP/ FAQ PI C/ | NC. 4/ 1:
1. Openi ng of the session.
2. Organi zational matters:
(a) Adoption of the agenda;

(b) Organi zati on of work.

3. Preparation of an international legally binding instrument for the
application of the prior inforned consent procedure for certain
hazardous chenmicals and pesticides in international trade.

4, Ot her matters.
5. Adoption of report.
6. Cl osure of the session.
D. Organization of work
17. At its opening neeting, the Cormittee decided to continue its work in

the plenary, as well as in the two sessional groups that had been established
at the second session: a Technical Wrking G oup, under the chairmanship of
M. Reiner Arndt (Germany), and a Legal Drafting G oup, under the chairmanship
of M. Patrick Szell (United Kingdom and Ms. Liesbeth Lijnzaad (Netherlands).
The work of the groups was based on the draft articles contained in annex 11
to the report of the third session (UNEP/ FAQ PI C/ I NC. 3/ 2).

I11. PREPARATI ON OF AN | NTERNATI ONAL LEGALLY BI NDI NG | NSTRUMENT

FOR THE APPLI CATI ON OF THE PRI OR | NFORMED CONSENT
PROCEDURE FOR CERTAI N HAZARDOUS CHEM CALS AND

PESTI ClI DES | N | NTERNATI ONAL TRADE
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18. In considering agenda item 3, the Cormmittee had before it the foll ow ng
docunentation: a note by the secretariat on interimand transitiona
arrrangenents (UNEP/ FAO PIC/ INC. 4/1NF/ 1), and notes by the secretari at
transmitting information on the activities of the Wirld Health Organi zation
(WHO) (UNEP/ FAQ' PIC/INC. 4/INF/2) and the activities of the Basel Convention on
the Control of Transboundary Movements of Hazardous Wastes and Their Di sposa
(UNEP/ FAO' PIC/ I NC. 4/ INF/ 3), as well the draft articles for the internationa
legally binding instrument as contained in annex Il to the report of the

I ntergovernnental Negotiating Conmittee on the work of its third session
(UNEP/ FAQ PI T/ I NC. 3/ 2) .

Article 5 (Designated national authorities)

19. The representative of a regional economic integration organization
expressed reservati ons about the word "national", which was not appropriate
for Parties that were not countries. He suggested that a definition of the
term "desi gnated national authorities”, covering regional economc integration
organi zati ons, should be included under Article 2. The Comittee
provisional ly endorsed the text of paragraphs 1 to 4 of the article w thout
brackets.

Article 5 bis (Informng Parties of regulatory neasures)

20. The Committee agreed that Article 5 bis should be del eted.

Article 6 (Banned or severely restricted chenicals)

21. In paragraph 1 (a), the Cormittee agreed to retain the brackets around
"ninety", to bracket "where avail able” and, in paragraphs 1 (b) and 2, to
renmove the brackets but to retain the footnote to paragraph 2. In

par agraphs 4 and 5, reservations were expressed about the inclusion of the
word "relevant™ and the introduction of a newlink in the information chain -
nanmely, regions - which, one representative said, was inconsistent with the
practice in other environmental conventions. It was agreed to bracket the
word "relevant", to retain the brackets around the phrase "from[XX] FAO
regions" and to add "paragraph 2 of" before "Article 8". Wth those
amendments, the text of the article was provisionally endorsed. It was also
suggested that a definition of "final regulatory action" should be devel oped.

Article 7 ([Acutely] hazardous pesticide fornulations)

22. After considering the draft produced by the Legal Drafting Group, the
Committee agreed to retain all the brackets, with the exception of those
around the word "forthwith" in paragraph 2. Wth that amendnment, the text of
the article was provisionally endorsed.
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Article 8 (Listing of chemicals in Annex (ZZZ7)

23. There was extensive debate on the decision-nmaking process for the

i nclusion of a chemi cal in Annex (ZzZzZ), both for the subsidiary body and at
the Conference of the Parties. Some representatives said that decisions
shoul d be only taken by consensus; others believed a three-quarters majority
vote sufficed, with provision for the views of the minority, in the case of
the subsidiary body, to be conveyed to the Conference of the Parties. Another
view was that the subsidiary body woul d make all efforts to reach consensus
and, if such consensus were not possible, then a decision reached by voting.
Opi nions on the required majority varied between either three fourths or two
thirds. Some representatives said that the decision on voting procedure
should be left to the Conference of the Parties. The Conmmittee provisionally
endorsed the draft article with the addition of a footnote indicating the view
expressed by sonme countries that, in the case of the Conference of the Parties
at |l east, a decision-nmaking rule that was based on anything other than
consensus, or a deferral of a decision on the matter to the Conference of the
Parties, would nean that a ratification clause for the adopti on of annexes
woul d be required.

Article 8 bis (Chenmicals in the voluntary procedure)

24, The Conmmittee recogni zed that decisions on inclusion of chemicals from
the voluntary procedure woul d depend on decisions in relation to interim
procedures. The Conmittee agreed to retain the square brackets throughout the
text. The Committee also agreed that the secretariat would prepare, purely
for information purposes, a |list containing the status of various chenicals
within the voluntary PIC procedure, so as to outline the possible future
wor kl oad. The Conmittee provisionally endorsed the draft text of the article
as it stood.

Article 8 ter (Renpval of chemicals from Annex (ZZZ7))

25. After considering a draft provided by the Legal Drafting G oup, the
Conmittee agreed that the brackets would be retained in paragraph 1. The
Chair believed that there should be a harnonization in the | anguage governing
t he procedures for including and renoving chem cals fromthe annex. It was
agreed that the secretariat would include the | anguage of Article 8,

paragraph 1, in paragraph 1, and Article 8, paragraph 3, in paragraph 3. The
Conmittee noted that a chemical could be re-evaluated for reasons other than a
| ack of information, and del egati ons were requested to consider how to include
that concept in the draft provision, for future consideration. |In paragraph
2, the brackets were renoved around the phrase "at |east six nmonths", on the
understanding that all time-frames in the Convention would be re-exam ned at a
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| ater date to ensure that they would be workabl e and coherent. Wth those
anmendnents, the text of the draft article was provisionally endorsed.

Article 12 (Classification, packaging and | abelling)

26. There was broad agreement that a custons code woul d be useful. Most
representatives agreed that a specific label for PIC chem cals was not
warranted. Concerning requirenments in Article 12, paragraph 2, views on the
range of chemicals to be included varied widely fromPIC chem cals only, to
hazardous chenmicals in general. Many countries preferred that the provision
of datasheets be conpul sory, while nobst countries wi shed to receive | abels and
dat asheets in their principal |anguages.

27. Fol |l owi ng the discussion, the text was referred to a contact group for
further consideration and revision, and the resulting text is found in

annex |1 bel ow.

Article 13 (Information exchange)

28. The Conmittee agreed that the brackets around the word
"ecot oxi col ogi cal " should be renmoved throughout Article 13. A nunber of
representatives said that they could accept the use of the word "shall"” in

paragraph 1 as long as the phrase "shall facilitate" was suitably qualified by
the words "as appropriate"” to take account of national circunstances and
capabilities; however, there was no consensus on the inclusion of the words
"as appropriate", and they renmained in brackets. Reservations were expressed
about the inclusion of a requirement to protect proprietary rights, which some
Governnments did not have the legal framework to do and which was the subject
of nmuch discussion in other forums. Concerning confidentiality, a nunber of
representatives doubted whether their Governnments had the legal authority to
di vul ge some of the types of information |isted.

29. The Conmittee agreed to provisionally endorse paragraph 2 with the
reinstatenment, in square brackets, of the reference to the establishment of

i nternal procedures. Paragraph 3 and its subparagraphs (a)-(e) were

provi sionally endorsed as they stood subject to the possible addition of
further text in the Iight of continued consultations on the issue. It was
agreed that the further itens relating to confidentiality woul d be consi dered,
possi bly at other relevant places in the draft Convention text (see the
footnote to Article 13 on page 28 bel ow).

Article 14 (Control of trade with non-Parties)

30. One representative expressed a reservation regarding the proposed
deletion of draft Article 14, stating that the sane provision was included in
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the Basel Convention on the Control of Transboundary Movements of Hazardous
Wast es and Their Di sposal

Article 15 (I nplenmentation of the Convention)

31. The chapeau in paragraph 1 was anended to provide for the anendment, as
wel | as adoption, of |egislation and of adm nistrative actions, and to
accomodat e the concerns of countries |acking the necessary nationa
infrastructures. All bracketed text was deleted and a reference added to
Article 16 in subparagraph (c), to strengthen the application of that Article.
I n paragraph 2, the deletion of the reference to chemicals handling and

acci dent managenment was opposed, because of the inportance of that issue to
many countries. Some representatives felt that the prescriptive nature of the
par agraph was inappropriate, as it referred to voluntary procedures, and
others felt its concerns would be better addressed in the preamble. As a
conpromi se, it was agreed to replace "agree to" with "should".

32. The Conmittee agreed to base paragraph 5 on the correspondi ng provision
in Article 4, paragraph 6, of the draft articles as contained in annex to
docunent UNEP/ FAQ I NC. 3/ 2.

33. The representative of a regional economc integration organization

i ntroduced a proposed draft text for a new paragraph, possibly to be added as
paragraph 6 of Article 15, to clarify the position of his organization as it
pertained to certain provisions of the Convention. He said that he would
prepare an expl anatory paper on the subject for the next session of the
Conmittee. Wth those anendnents, the draft article was provisionally

endor sed.

Article 16 (Technical assi stance)

34. Several representatives expressed a preference for a nore binding
wording in the second sentence, but it was pointed out that the Convention
contained no financial provisions. The Committee provisionally endorsed the
text of Article 16 without brackets, with the addition of the words

"t hroughout their life-cycle" at the end.

Article 20 (Conference of the Parties)

35. I n paragraph 2, the Commttee agreed that the period in question should
be one year and not six nonths, and to bracket the phrase "one third" in

par agraph 3, pending a decision on the voting arrangenents for regiona
econonic integration organizations. |In paragraph 4, the phrase "by consensus"
was put in brackets and the bracketed ternms "by a two-thirds majority" and "hy
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a three-fourths majority” inserted. Also, it was agreed to insert in brackets
the words "at its first session" after "adopt".

36. Wth regard to paragraph 6, the Cormittee agreed that the brackets
shoul d be renoved fromthe phrase "as well as any State not party to this
Convention," and the second, bracketed sentence deleted, with a footnote to
the effect that two countries had reserved their positions. It was also
agreed to delete the bracketed phrase "and of the subsidiary body established
by Article ___" and, with regard to the phrase "unless at |east one-third of
the Parties present object", to add a footnote to the effect that four
countries had expressed a reservation, favouring the wording "unless a Party
objects". Wth those amendnents, the draft article was provisionally

endor sed.

Article 20 bis (Secretariat)

37. The Committee agreed that the phrase "particularly in respect of the
exchange of information required under it" should be deleted from

paragraph 2 (b). It further agreed that the words "these functions” in

par agr aph 4 shoul d be changed, for the sake of clarity, to "the secretariat
functions”. Sone representatives found paragraph 4 superfluous. It was
agreed, as a conpromi se, that the brackets in the paragraph should be renoved,
with the bracketed phrase anended to read "should it find that the secretariat
mechani sm cannot function as intended". Wth those anendnents, the draft
article was provisionally endorsed.

Article 21 bis (Arendnments to the Convention)

38. The Committee agreed that the voting majority referred to in

par agraphs 3 and 4 should be three fourths and not two thirds and the text was
anmended accordingly with the removal of all brackets. It was noted that the
expl anation in paragraph 5, of the phrase "Parties present and voting" m ght
be better | ocated under Article 24 (Right to vote), and it was suggested that
the advice of the Chair of the Legal Drafting G oup should be sought. The
representative of a regional econonmic integration organization indicated that
he wi shed to nake a reservation pending further consultations within his
organi zation. Wth those anmendnents the draft article was provisionally

endor sed.

Article 22 (Adoption and anendnent of annexes)

39. The Committee agreed that the annex referred to in paragraphs 2, 4

and 4 bis as Annex (****) was Annex (ZZZ) and anended the text accordingly.
The brackets in paragraphs 2, 4 and 4 bis were, however, retained and brackets
pl aced around paragraphs 3 (b) and 4, pending further clarification of the
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status of the annexes. The draft article was provisionally endorsed with
t hose amendments.

Article 23 (Protocols)

40. One del egation questioned the need for the draft article at all, since
protocols could be provided through the amendment process. Another felt that
it should be retained as it was linked to the final outcone of Article 1.

The Conmittee provisionally endorsed the draft article as it stood, with its
brackets.

Article 24 (Right to vote)

41. The Committee agreed to provisionally endorse the Article, subject to
the possible inclusion of the explanation of "Parties present and voting"
fromArticle 21 bis, pending consultations on the issue in the Legal Drafting
G oup.

Article 25 (Signature)

42, Draft article 25 was provisionally endorsed as it stood.

Article 26 (Ratification, acceptance, approval or accession)

43. Wth reference to paragraph 3 of Article 26, one representative w shed
to reserve his country's position, pending further |egal advice, in the |ight
of discussions at the current session on the role of regional economc

i ntegration organi zations in the working of the Convention. The Commttee
agreed to place paragraph 3 in brackets and to add a footnote recording that
reservation. Wth those anendnents, the draft article was provisionally
endor sed.

Article 27 (Entry into force)

44, The Committee provisionally endorsed Article 27 with the deletion of the
option for the Convention to enter into force after the deposit of the
twentieth instrunent of ratification, acceptance, approval or accession. The
remai ni ng option —that of the fiftieth such instrument —was supported by a
nunber of representatives and was retained in square brackets. Sone

del egati ons supported the idea that the nunber of ratifications needed to
bring the Convention into force should be based on a percentage of, for
exanpl e, the number of participants in the voluntary procedure or the nunber
of signatories of the Convention. The view was al so expressed that it was
premature to take a decision on the nodalities for entry into force, since it
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was only at the end of the negotiating process that all options could be
properly eval uat ed.

Article 28 (Reservations)

45. The Committee agreed to insert a footnote to the draft article, to the
effect that one representative expressed a reservation and wi shed to see the
phrase "Articles 2, 3, 4, 5, 6, 7, 8, 9, 10, 15, and 16 of" inserted in square
brackets after the phrase "No reservations my be made to". Wth that
amendnent, the Committee provisionally endorsed the draft article.

Article 29 (Wthdrawal)

46. The Committee provisionally endorsed the text of the draft article.

Article 30 (Interimarrangenments)

47. Recogni zi ng that the negotiations for a PIC Convention are scheduled to
be concluded in the first quarter of 1998, the Intergovernmental Negotiating
Committee requested the Executive Director of UNEP and the Director General of
FAO, through the Chair, to submt a recommendation to the governi ng bodi es of
UNEP in February 1998 and FAO i n Novenmber 1997, requesting that they:

(a) Consi der mandating the involvenent of UNEP and FAO in the
operation of an Interim Secretariat and the Secretariat to the Convention as
set out in the draft Convention text being considered for adoption by the
Di pl omati ¢ Conference;

(b) Agree to accept any nodifications in the voluntary PIC procedure
deci ded upon by the Di pl omatic Conference.

48. The Conmittee al so took note of the intention of the Chair to establish
at the first nmeeting of the its next session a contact group to work on how
the voluntary PIC procedure would continue during the period between the
adoption of the Convention and its entry into force. The contact group would
al so consider the necessity and nodalities of the continuation of the

vol untary procedure after the Convention entered into force, given the fact
that the Convention might initially cover only a linmited nunmber of countries,
while the current voluntary procedure involved some 150 States.

Article 31 (Depositary)

49, Draft article 31 was provisionally endorsed w thout change.

Article 32 (Authentic texts)
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50. Draft article 32 was provisionally endorsed w thout change.

Annex X (Information requirenents for notifications made pursuant to

Article 6)

51. On the basis of the revised text prepared by the | egal drafting group
the Comrittee agreed that the title of section 1 of Annex X be anmended to read
"Chem cal properties, identification and uses". It was agreed that

subpar agraph (b) would read "Chemi cal name according to an internationally
recogni zed nonenclature (for exanple, International Union of Pure and Applied

Chemi stry (1 UPAC), where such nonenclature exists;", on the understanding that
the Chair would seek guidance fromthe |egal drafting group concerning the
| egal difference between "exists" and "was available". It was agreed that

subpar agraph (e) would be put in square brackets with a footnote to the effect
that one country wanted a clearer definition of the term"classification"

Wth the strong support of a nunber of representatives, under the new

subpar agraph (g) the phrase "The physico-chem cal, toxicological and

ecot oxi col ogi cal properties of the chemical" was inserted, making the
provision of this information mandatory.

52. In section 2, under subparagraph (a), subsection (iv), sone
representatives said they had prepared substitute text for the | anguage in
brackets there. The Conmmittee agreed that their proposals would be exam ned
at a later date, and subsection (iv) would remain bracketed. Concerning
subsection (vi), the Cormittee agreed that the square brackets would be
renoved fromthe phrase "and the expected effect of the final regulatory
action". Under subparagraph (c), the Commttee agreed that the brackets be
renmoved fromthe phrase "for each use-category and use". Under

subpar agr aph (e), subsection (ii), the Conmttee agreed to renove the square
brackets and amend the text of the last part of the annex. Wth those
amendnents, the draft annex was provisionally endorsed.

Annex Y
53. It was agreed to renove the brackets in subparagraph (c) (i), to insert
the word "or" between subparagraphs (c) (i) and (ii) and to add a footnote to

t hose subparagraphs, to the effect that they should be reconsidered in the
light of the final text of Article 2 on definitions. The brackets were
renoved from subparagraph (c) (iv) and from paragraph (d). One representative
wonder ed whet her the provisions of paragraph (d) m ght not be nore
appropriately situated in Annex Z than in Annex Y, while two others reiterated
t he apprehensions of the devel oping countries regarding their ability to neet
the criteria under Annexes Z and Y, in particular those relating to scientific
dat a.



UNEP/ FAQ PI C/ I NC. 4/ 2
Page 14

54. Wth those amendnents, the text of Annex Y was provisionally endorsed.

Annex Z (Information and criteria for inclusion of [acutely] hazardous
pesticide formulations in Annex (ZZZ7)

55. In considering the draft text provided by the Legal Drafting Group, the
Committee agreed that the brackets would be retained. At the suggestion of
one representative, the Conmttee agreed to include a footnote to the annex,
to the effect that it would be necessary to revisit the criteria again, once
the scope of the Article 7 pesticides had been defined. Wth that amendnent,
the Committee provisionally endorsed the annex.

Annex 777 (Chenicals subject to the prior inforned consent procedure)

56. It was agreed that, to facilitate the handling of the table, the colum
on the chemical identity should also contain the Chemi cal Abstracts Service
(CAS) number, if it existed. The mddle colum was placed in brackets pending
the outcone of the discussions of the term"use-category"” in relation to
Article 2. The Conmmittee then provisionally endorsed the draft annex.

V. OTHER MATTERS

El ectroni c dissenination of the report of the Commttee

57. It was agreed that when the report had been finalized in all |anguages,

it would be placed on the Internet in English, French and Spanish. Electronic
versi ons woul d al so be avail able, on request, in the other official |anguages

of the United Nations.

I nter-sessional activities

58. The Conmittee agreed that, in the inter-sessional period, the Chair
should work with the secretariat and the Chairs of the Technical Wrking G oup
and the Legal Drafting Group in order to review the current version of the
draft articles and produce a restructured text for the next session of the
Committee. In addition to the renunbering of the articles, as appropriate,
the ai mshould be a coherently presented and well structured text. An attenpt
m ght al so be nade to renmove some of the non-contentious bracketed text, in
order to expedite the Cormittee's work at its fifth session. The secretari at
shoul d al so endeavour to ensure that the term nology used in the draft was
accurate and consistent in all official |anguages.

Date and place of the fifth session of the Conmittee
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59. The European Community confirmed that it would be willing to host the
fifth session of the Intergovernmental Negotiating Committee in Brussels in
January or February 1998. The Conmittee wel comed the offer of the European
Conmuni ty.

V. ADOPTI ON OF THE REPORT
60. The present report was adopted on the basis of the draft report
contai ned in docunment UNEP/ FAO PIC/INC 4/L.1 and Add.1 and 2.

VI. CLOSURE OF THE SESSI ON
61. The Chair thanked M. Reiner Arndt and M. WIlIlem Scott, Chair and
Rapporteur of the Technical Working Goup for their efforts, and noted that
the Techni cal Wbrking Goup had successfully concluded its work.

62. After the customary exchange of courtesies, the Chair declared the
session closed at 6 p.m on Friday, 24 Cctober 1997.
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Annex |

STATUS OF PROPOSED DRAFT ARTI CLES FOR AN | NTERNATI ONAL LEGALLY BI NDI NG
I NSTRUMENT FOR THE APPLI CATI ON OF THE PRI OR | NFORMED CONSENT

1. Articles
8 ter, 13, 15,
Annex X, Annex

2. Articles
19 bis, 21, 22

3. Articles
Annex W

4. Articles

PROCEDURE FOR CERTAI N HAZARDOUS CHEM CALS
AND PESTI CI DES | N | NTERNATI ONAL TRADE

provi sionally endorsed by the plenary: 5, 6, 7, 8, 8 bis,
16, 20, 20 bis, 21 bis, 22, 23, 24, 25, 26, 27, 28, 29, 31, 32,
Y, Annex Z, Annex ZZZ.

bei ng considered in plenary: 1, 2, 3, 9, 10, 12, 14, 17,
para. 4 bis, 30.
under consideration in the Legal Drafting Goup: 4, 11

still to be considered by the nmeeting: 18, 19.
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Annex 11

TEXT OF THE DRAFT ARTI CLES AS REVI SED BY THE | NTERGOVERNMENTAL NEGOTI ATl NG
COW TTEE AT I TS SECOND, THI RD AND FOURTH SESSI ONS

Article 1

Obj ective 1/

The objective of this Convention 2/ is to pronpote shared responsibility
and cooperative efforts anong Parties in the international trade of certain
hazardous chenmicals in order to protect the environnent and human, ani mal and
plant |life and health from potential harm from such chenmcals and to
contribute to their environmentally sound use, by pronoting and facilitating
i nformati on exchange about the characteristics of certain potentially
hazardous chenicals and pesticides in international trade and by providing for
a national decision-making process on the future inport of these chenicals and
t he di ssemi nation of these decisions to Contracting Parties.

Article 2
Definitions 3/
For the purposes of this Convention:

(a) "Chem cal " nmeans a substance whether by itself or in a mxture or
preparati on and whet her manufactured or obtained fromnature and includes such

1/ Alternative texts of this article were offered at the second
session of the Intergovernnmental Negotiating Commttee by the African group
Australia and the European Conmunity.

2/ The term "Convention" is used to denote the international legally
bi ndi ng i nstrunment for the application of the prior infornmed consent procedure
for certain hazardous chem cals and pesticides in international trade, w thout
prejudice to the title or formof the future instrunment.

3/ Ot her terns such as "environnent", "health", "chem cal products",
"desi gnated national authority", "final regulatory action", "hazardous
pesticide fornulations", etc., nmay need to be added foll ow ng negotiation and
agreenent anong Governnents on the substantive content of these terns.
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a substance in [the follow ng use-categories:] 4/ pesticidal, industrial [or
consuner] use, but does not include any living organi sm

(b) "Banned chem cal” neans a chemical all uses [of which in one or
nore use-categories] [for industrial [or consuner] purposes or as a pesticide]
have for health or environnental reasons been prohibited by final governnmenta
regul atory action by a Party to this Convention. Included in this are
chem cal s which have been refused approval for the first time use or wthdrawn
by industry either fromthe donestic market or from further consideration in
the approval process where there is clear evidence that such actions have been
taken for health or environnental reasons;

(c) "Severely restricted chenmical" means a chemical virtually al
use[s] of which within one or nore [use-categories] [uses for industrial [or
consuner] purposes or as a pesticide] for health or environmental reasons have
been prohibited [or a chem cal for which a substantial reduction of health or
environnmental risk, caused by a reduction of use[s] [in one or nore use-
categories,] has been obtained] by final governnental regulatory action, but
for which certain specific uses remain authorized; 5/

(c bis) "[ Acut el y] Hazardous pesticide fornul ati ons" neans those
pesticide fornulations that [are likely to] produce [severe] [acute] health
[or environnental] effects through [single or nmultiple] exposure [over a short
period of time]; 6/

(d) "International trade" neans export or inport;

(e) "Export" and "inport" nean, in their respective connotations, the
movement of a chemical fromone Party to another Party, but exclude nere
transit operations;

4/ At the fourth session of the Intergovernnental Negotiating
Committee, the Technical Wrking G oup considered the follow ng option to
avoid the word use-category:

"Chem cal " nmeans a substance whether by itself or in a mxture or
preparati on and whet her manufactured or obtained fromnature, that is
used as an industrial [or consunmer] chemical or as a pesticide, but does
not include any living organi sm

5/ The Techni cal Wbrking Group was of the opinion that an appropriate
term shoul d be found to express a reduction of 80-90 per cent or above in lieu
of "virtually all" and "substantial"

6/ One representative requested that the term"acute" or "acutely"
shoul d be defined in a separate paragraph.
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() "Party" means a State or regional economc integration
organi zati on whi ch has consented to be bound by this Convention and for which
the Convention is in force;

(9) "Exporting Party" neans a Party exporting chem cals under this
Conventi on;

(h) "I'mporting Party" neans a Party inmporting chem cals under this
Conventi on;

(i) "Prior informed consent” neans the principle that internationa
shi pment of a chemical that is banned or severely restricted in order to
protect human health or the environnment should not proceed w thout the
agreenent, where such agreenment exists, or contrary to the decision of the
desi gnated national authority in the participating inmporting country;

(j) "Prior informed consent procedure" nmeans the procedure for
formal |y obtaining and di ssemi nating the decisions of inmporting countries as
to whether they wish to receive future shipnents of chemcals that have been
banned or severely restricted;

(k) "Regi onal econonmic integration organization” means an organi zation
constituted by sovereign States of a given region to which its nmenber States
have transferred conpetence in respect of matters governed by this Convention
and which has been duly authorized, in accordance with its interna
procedures, to sign, ratify, accept, approve or accede to this Convention

Article 3

Scope of the Convention

1. Thi s Convention applies to:

(a) Banned or severely restricted chem cals; and

(b) [ Acut el y] hazardous pesticide formulations.

2. This Convention does not apply to:

(a) Nar coti ¢ drugs and psychotropi c substances;

(b) Radi oactive material s;
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(¢) Wastes; 7/

[(d) Chem cal weapons and their precursors;]

(e) Phar maceuti cal s, including human and veterinary drugs; 8/

[(f) Chemcals used as food additives;] 9/

(9) Chenicals inported for the purpose of research or analysis in
gquantities not likely to affect human health or the environnent; and 10/

(h) Chenicals inported by an individual for his or her own persona
use in quantities reasonable for such use and in quantities not likely to
af fect human health or the environment. 10/

[Article 4

General obligations

[ 1. The Parties shall, in accordance with this Convention, exchange
information on chemicals in international trade with the objective of
protecting human health and the environment.]

2.-4. 11/

7/ In the Technical Working Group at the second session of the
I nt ergovernmental Negotiating Committee reference to specific conventions was
not supported.

8/ A large mpjority of nmenbers of the Technical Wrking Group at the
second session of the Intergovernnental Negotiating Comrittee wanted this item
to be exenpted; however, a few nenbers reserved their position

9/ At the second session of the Intergovernnental Negotiating
Committee, the Technical Working Group del eted chemi cal contan nants,
i ncludi ng pesticide residues; the latter were understood to be excluded as
they are not considered to be chenicals.

10/ At the second session of the Intergovernnental Negotiating
Committee, the Technical Wrking G oup considered that there was a need for
clarification on whether these exenptions would conflict with the nationa
regul atory decision taken regardi ng these chemi cals. Some nenbers proposed
that there was a need to quantify the exenptions.

11/ The Techni cal Working Group agreed that paragraphs 2-4 should be
del eted. The previous text can be found on page 13 of docunent
UNEP/ FAQ PI C/ | NC. 3/ 2.
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[5. The Parties shall ensure that measures taken to regulate the chemicals
under this Convention do not create unnecessary obstacles to and [are not
applied in a manner that would] constitute a neans of arbitrary or
unjustifiable discrimnation or disguised restrictions on international trade
[in accordance with the obligations under the World Trade Organi zation].]

[6.]1 12/
Article 5
Designated national authorities
1. Each Party shall designate one or nore national authorities as

appropriate that shall be authorized to act on its behalf and to performthe
adm nistrative functions required by this Convention.

2. Each Party shall seek to ensure that its designated national authority
or authorities have sufficient resources to performtheir tasks effectively.

3. Each Party shall, no later than the date of the entry into force of this
Convention for it, notify the nane and address of its designated nationa
authority or authorities to the Secretariat. Each Party shall also

i medi ately notify the Secretariat of any subsequent changes.

4. The Secretariat shall forthwith informthe Parties of the notifications
it receives under paragraph 3.

Article 6

Banned or severely restricted chenicals

1. (a) Each Party that has adopted a final regulatory action to ban or
severely restrict a chemical shall notify the Secretariat in witing of such
action through its designated national authority. Such notification shall be
made as soon as possible, but not later than [ninety] 13/ days after the date
on which the final regulatory action has taken effect and shall include the

i nformati on required by Annex X[, where avail able].

12/ Under the discussion of Article 15, the Intergovernnmental
Negotiating Cormittee agreed to nove the provisions contained in paragraph 6
of Article 4, as contained on page 13 of UNEP/ FAQ PIC/INC. 3/2, to paragraph 5
of Article 15, with sonme amendnents.

13/ All references (including the case that there is no reference) to
deadlines will be revisited once the whole process is defined.
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(b) Each Party shall, at the date of entry into force of this Convention for
it, notify the Secretariat in witing of its final regulatory actions to ban
or severely restrict a chemical, in effect at that tine, except that each

Party that has submitted notifications of final regulatory actions under the
London Gui deli nes or the FAO Code of Conduct need not submt new
notifications.

2. The Secretariat shall, as soon as possible, and in any event no |ater
than six nonths after receipt of a notification under paragraph 1, verify
whet her the notification includes the information required by Annex X. |f the

notification contains the information required, the Secretariat shal
forthwith forward to all Parties a sunmary of the information received and if
the notification does not contain the information required, it shall inform
the notifying Party accordingly. 14/

3. The Secretariat shall every six nonths conmunicate to the Parties a
synopsis of the information received pursuant to paragraph 1 above including
i nformati on regardi ng those notifications which do not contain all the
informati on required in Annex X

4, When the Secretariat has received [X] notification[s] [from[XX] FAO
regi ons] regarding a particular chemical that it has verified neet[s] the
requi renents of Annex X, it shall forward [it] [then] to the [rel evant]
subsi di ary body 15/ of the Conference of the Parties.

5. The subsidiary body shall review the information provided in such
notification[s], and shall consider, in accordance with the criteria set out
in Annex Y, whether the chemical should be made subject to the prior inforned
consent procedure and listed in Annex (ZzZZ) 16/ accordingly. The subsidiary
body shall nake its recomrendation to the Conference of the Parties in
accordance with paragraph 2 of Article 8.

14/ In the view of the Technical Wrking Goup at the third session of
the Intergovernmental Negotiating Committee, specific tasks of the Secretariat
shoul d be spelt out in a separate article on the Secretariat, such as foll ow
up action on inconplete notification

15/ The Legal Drafting Group noted that at present there is no
provision in the Convention establishing a standing subsidiary body for this
pur pose.

16/ For the sake of precision and consistency, at the fourth session
of the Intergovernnental Negotiating Comrittee, the Legal Drafting Goup
replaced all references in Articles 7, 8, 8 bis and 9 and Annexes X and Y to
chemicals or pesticide fornulations subject to, or included in, the prior
i nfornmed consent procedure by a reference to chenmicals or pesticide
formul ations "listed in Annex (ZZz2)".
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Article 7

[Acutely] hazardous pesticide fornmulations

1. [Any Party] [Any devel oping country Party or any Party with an econony
in transition] experiencing problenms caused by an [acutely] hazardous
pesticide fornulation under conditions of use in its territory, may propose to
the Secretariat through its designated national authority, the inclusion of

the [acutely] hazardous pesticide formulation in Annex (ZZZ). |In developing a
proposal, the Party may draw upon technical expertise fromany rel evant

source. The proposal shall include the information required by part 1 of
Annex Z.

2. The Secretariat shall, as soon as possible after receipt of a proposa
under paragraph 1, verify whether the proposal includes the infornmation
required by part 1 of Annex Z. If the proposal contains the information

required, the Secretariat shall forthwith forward to all Parties a summry of
the information received and if the proposal does not contain the information
required, it shall informthe proposing Party accordingly.

3. The Secretariat shall collect the additional information set out in
part 2 of Annex Z regarding the proposals forwarded under paragraph 2.

4, VWhen the Secretariat has received [ X] proposal[s] regarding a particular
[acutely] hazardous pesticide formulation that it has verified neets the

requi renents of part 1 of Annex Z and has collected the additional information
referred to in paragraph 3, it shall forward [it] [them to the rel evant
subsi di ary body of the Conference of the Parti es.

5. The subsidiary body shall consider, in accordance with the criteria set
out in part 3 of Annex Z, whether the [acutely] hazardous pesticide
formul ati on shoul d be made subject to the prior informed consent procedure and
listed in Annex (ZZZ) accordingly. The subsidiary body shall make its
recomendation to the Conference of the Parties in accordance with Article 8.

Article 8

Li sting of chenicals in Annex (ZZ7)

1. For each chemi cal that the subsidiary body has decided to recomend for
i nclusion in Annex (ZZZ), the subsidiary body shall prepare a draft decision
gui dance document. The subsidiary body shall endeavour to take decisions by
consensus and if it is not possible to reach consensus, it shall take its
decisions by a [two-thirds] [three-fourths] majority of members present and
voti ng.
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2. The recomendation referred to in paragraph 1 above together with its
draft deci sion gui dance docunent shall be forwarded to the Conference of the
Parties. The Conference of the Parties shall decide whether to include the
chemical in Annex (ZZZ) and approve the draft decision gui dance docunent. The
Conference of the Parties shall [endeavour to] take its decisions by
consensus[, and if it is not possible to reach consensus, it shall take its
decisions by a three-fourths majority of Parties present and voting]. 17/

3. A deci sion gui dance docunment approved by the Conference of the Parties
shall be circulated forthwith by the Secretariat to all Parties through their
desi gnated national authorities.

Article 8 bis

Chenicals in the voluntary procedure

1. Chemicals that have qualified for inclusion in the voluntary prior

i nformed consent procedure and for which decision gui dance docunents have been
circul ated under that procedure prior to [the date at which this

Convention is opened for signature] [the date of entry into force of this
Convention] shall be included in Annex (ZzZZ) of this Convention. 18/ 19/

[ 2. Chenmicals that have qualified for inclusion in the voluntary prior

i nfornmed consent procedure and for which decision guidance docunments have not
yet been circul ated for decision under that procedure prior to [the date at
which this Convention is opened for signature] [the date of entry into force
of this Convention] shall be included in Annex (ZZZ) of this Convention. 20/

17/ Sone del egations expressed the view that, if decision-making was
not by consensus, an article on the ratification of annexes woul d be required.

18/ At the third session of the Intergovernnental Negotiating
Committee, the Technical Wrking Group noted that the nature of the voluntary
schene after the signature of the Convention will be inportant in deciding on

the date in paragraphs 1 and 2 of this Article.

19/ The Legal Drafting Group noted that if this Convention contains an
Annex (ZZZ) listing the chenmicals that are already subject to the voluntary
prior informed consent procedure there will be no need for paragraph 1 to be
retained. |If the Intergovernmental Negotiating Commttee considers that this
Convention shoul d include sone explanation as to the origin of the list in
Annex (ZZZ), the appropriate place for such explanation would be in a
preanbl e.

20/ The Legal Drafting Group notes that if this Convention contains an
Annex (ZZZ) listing the chenmicals that are already subject to the voluntary
prior informed consent procedure there will be no need for the first sentence
of paragraph 2 to be retained. |If the Intergovernmental Negotiating Comittee

/...
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For these chenicals, decision guidance docunents shall be prepared according
to the procedure laid down in Article 8 of this Convention.] 21/

[3.] 22/
Article 8 ter
Rempval of chenmicals from Annex (Z77)
1. [If information which was not available at the time of the decision to

include a chemical or pesticide fornmulation in Annex (ZZZ) indicates that its
inclusion is no longer justified in accordance with the relevant criteria in
Annex Y or Z, the subsidiary body may decide to reconmend to the Conference of
the Parties the renoval of that chemical or pesticide formulation from

Annex (ZZZ).] 23/ The subsidiary body shall endeavour to take decisions by
consensus and if it is not possible to reach consensus, it shall take its
decisions by a [two-thirds] [three-fourths] mejority of menbers present and
voti ng.

considers that this Convention should include sonme explanation as to the
origin of the list in Annex (ZZZ), the appropriate place for such explanation
woul d be in a preanble.

21/ The Legal Drafting Group noted that the interimarrangenments for
the period between the Convention's signature and its entry into force can not
be governed by any provision of the Convention since conventions can not have
effects until their entry into force. The Legal Drafting G oup considers that
the nost appropriate way of establishing such interimarrangenents woul d be
through a resolution of the Diplomtic Conference adopting this Convention
Paragraph 2 of Article 8 bis will need to be reconsidered in the Iight of a
policy decision on the nature of the interim arrangenents.

22/ The Legal Drafting Group has noved this paragraph, as contained in
Article 8 bis, paragraph 5, of annex Il to UNEP/ FAQ PIC/INC. 3/2, to becone
paragraph 7 of Article 9, where it is nore appropriately | ocated.

23/ The Technical Wbrking Group recognized that criteria by which the
subsidiary body will determ ne whether or not to renmobve a chem cal from
Annex (ZZZ) would need to be devel oped. The Legal Drafting Group noted that
the text received fromthe Technical Wrking Goup also does not contain a
mechanismto trigger the renmoval procedure. Therefore it drafted this
| anguage regarding the criteria on the assunption that the Technical Wrking
Group wished to use identical criteria as used for the inclusion of chemcals
and pesticide formulations in Annex (ZZZ), and proposed a trigger nechanism
If this assunption is incorrect, guidance should be provided regarding the
formul ation of criteria and the trigger for the removal procedure.
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2. Recomendati ons to renove a chem cal or pesticide formulation from
Annex (ZZZ) shall be comrunicated to the Parties by the Secretariat at |east
six nonths before the regular nmeeting of the Conference of the Parties.

3. The recomendation referred to in paragraph 1 above shall be forwarded
to the Conference of the Parties. The Conference of the Parties shal

deci de whether to renove the chenical or pesticide forrmulation from

Annex (ZZZ). The Conference of the Parties shall [endeavour to] take its
deci sions by consensus[, and if it is not possible to reach consensus, it
shall take its decisions by a three-fourths majority of Parties present and
voting]. 17/

[4.] 24/
Article 9
vligations of inporting Parties 25/
1. Each inmporting Party shall inplement [in accordance with its resources

and capacity] [in its territory] [pursuant to this article] |egislative or
adm nistrative nmeasures [as appropriate] to ensure [suitable control] [tinely
decisions with respect to the inport] of chem cals and pesticide fornul ations
in Annex (Z2ZZ2).

2. (a) Each inmporting Party shall transnmit to the Secretariat, as soon as
possi bl e but not later than nine nonths after receiving a decision guidance
docunent referred to in paragraph 3 of Article 8, a response concerning its
future inportation of the chem cal concerned.

(b) The Secretariat shall, at the expiration of this tinme period,
forthwith address to the rel evant designated national authority of a Party
that has not provided such a response, a witten request to do so. Should the
i mporting Party be unable to provide a response, the Secretariat shall, where
appropriate, assist it to provide a response within the time period specified
in paragraph 3 of Article 10.

3. A response shall consist of either

24/ Par agraph 3 of Article 8 ter in docunent UNEP/ FAQ' PIC/ I NC. 3/2 has
been noved by the Legal Drafting Group to Article 22 (Adoption and amendnent
of annexes).

25/ The Legal Drafting Group reiterates that titles of articles are
merely descriptive of the contents of the articles and it has therefore
omtted the alternative title of the present article.
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(a) A final decision, pursuant to legislative or admnistrative
measur es:

(i) To consent to inportation

(ii) Not to consent to inportation; or

(iii) To consent to inmportation only subject to specified conditions [or
for specified uses]; or

(b) An interimresponse, which may include:

(i) An interimdecision consenting to inportation with or w thout
specified conditions, or not consenting to inportation during the
i nterim period;

(ii) A statenment that a final decision is under active consideration

(iii) A request to the Secretariat or to the designated nationa

authority of the Party notifying the final regulatory action for
further information;

(iv) A request to the Secretariat for assistance in evaluating the
chem cal or pesticide formulation

[3 bis. A response under (a) or (b) of paragraph 3 above shall [be related]
[apply] to the use-category or categories [specified consistent with colum 2
of Annex (ZZz2)].] 26/

[3 ter. Each inporting Party [shall] [should] ensure that its decisions with
respect to a chemcal or pesticide formulation take into account, in the
context of its national conditions, the informtion contained in the decision
gui dance docunent. ]

4, A final decision should be acconpani ed by information describing the
| egi slative or administrative neasures on which the decision is based [, if
avail abl e] .

26/ In the opinion of the Technical Wirking G oup, the inclusion of
this sentence is conditional upon the text developed in Articles 2 and 6-8
pertaining to use-categories. The Legal Drafting Group noted that the
reference to paragraph 2 of Article 8 should now refer to colum 2 of
Annex ZZZ.
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[5. When a Party takes an action that affects the conditions referred to in
Article 10, paragraphs 2 (a), (b) and (c), with respect to a chenical, the
desi gnated national authority shall informthe Secretariat accordingly. The

Secretariat shall make such information available to the Parties. Such an
action shall be interpreted as supersedi ng any previous decision the Party has
made with respect to the chemcal.] 27/

6. Each inmporting Party shall make its responses made pursuant to

par agraph 2 above available to the natural and |egal persons concerned under
its jurisdiction in accordance with its legislative or adm nistrative

measur es.

7. Each inmporting Party shall, upon the date of entry into force of this
Convention for it, provide the Secretariat with its responses pursuant to
par agraph 2 above with respect to each chenmical in Annex (Z2zzZ). 28/

8. [An inporting Party that, pursuant to Article 9, paragraphs 2, 3 and 5,
and Article 10, paragraph 2, makes a decision not to consent to inportation of
a chemcal or to consent to its inportation only under specified conditions
shall, if it has not already done so, simnultaneously prohibit or make subject
to the sane conditions the inportation of the chem cal concerned from any
State as well as its donestically produced chem cals.] 29/

9. The Secretariat shall, at |least every six nmonths, informeach Party,
through its designated national authorities, of the responses received from
i mporting Parties pursuant to paragraph 2 above, including informtion
describing the legislative or adm nistrative neasures on which the decisions
are based, if avail able.

Article 10

bl igations of exporting Parties

27/ The Legal Drafting Group made sone editorial changes to the text
of this paragraph but needs further guidance on its intended nmeaning and its
rel ati onship to paragraphs 2 and 3 of Article 10.

28/ The Legal Drafting Group noted that this nmeans that each Party
will have to submt such responses for all chem cals in Annex (Z2Z2),
regardl ess of whether it had al ready subnmitted inport responses under the
London Cuidelines and the Code of Conduct.

29/ In the Technical Working Group it was noted that the paragraph is
acceptable froma technical viewpoint, but it remains in brackets so that its
trade inplications can be reviewed by trade experts.
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1. Each exporting Party shall

(a) | npl ement appropriate legislative or admnistrative neasures to
conmuni cate responses forwarded by the Secretariat under paragraph 9 of
Article 9 to the natural and | egal persons concerned under its jurisdiction;

(b) Take appropriate legislative or administrative nmeasures to ensure
conpliance by exporters under its jurisdiction with decisions in such
responses no later than [ninety] [one hundred and twenty] [one hundred and
ei ghty] days after the date of dispatch by the Secretariat of the response
pursuant to paragraph 9 of Article 9;

(c) Advi se and assi st, upon request [and as appropriate,] designated
nati onal authorities in inporting Parties:

[ (i) In obtaining further information to help inporting Parties to take
deci si ons pursuant to paragraph 2 of Article 9 with respect to a
chemical in Annex (ZzZZ); and

(ii) In strengthening their capacities and capabilities to nmanage
chem cals safely during their life-cycle.]

2. Subj ect to paragraph 3 below, if in exceptional circunstances an
inmporting Party fails to transmt a response or transmits an interimresponse
that does not contain an interimdecision, a Party shall not export the

chemi cal concerned to that inporting Party, unless:

(a) It is a pesticide fornmulation which, at the tine of inportation
is registered by the conpetent national authority in the inporting Party; or

(b) It is a chemical for which evidence exists that it has previously
been used in, or inported into, the territory of the inporting Party, and in
relation to which no regulatory action to prohibit its use has been taken; or

(c) Explicit consent to the inport into the inmporting Party's
territory of that chemical is sought and received by the exporter fromthe
conpetent national authority of the inporting Party. The inporting Party
shall respond within [ ] days to such a request.

3. Par agr aph 2 above shall apply from[ninety] [one hundred and twenty]
[one hundred and eighty] days after the date of dispatch, pursuant to
paragraph 9 of Article 9, of the circular imediately follow ng the expiry of
the tinme period laid down in paragraph 2 of Article 9, and shall cease to
apply [one hundred and ei ghty days] [one year] later
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Article 11
Export notification
1. Each exporting Party shall notify when [the first two exports on an

annual basis] [the first export on an annual basis] [the first export]
occur(s) to each inporting Party, of each chem cal that is banned or severely
restricted in its territory, through its designated national authority to the
rel evant designated national authority of the inporting Party. The first
notification shall be given [on a tinely basis when] [before] the first export
occurs, after it has adopted a final regulatory action to ban or severely
restrict the chemcal. [An exporting Party would resubnit a notification of
export if acknow edgenent of receipt has not been received fromthe inporting
Party wi thin 30 days.]

2. The export notification shall include the information set out in

Annex W

[2 bis.] 30/

2 ter. The obligation of a Party to notify exports of a chem cal banned

or severely restricted in its territory to an inporting Party shall end when a
response of the inporting Party has been made according to paragraph 2 of
Article 9 and Parties have been informed by the secretariat according to
paragraph 9 of Article 9. 31/

3. An updated export notification shall occur after a [mgjor] change
concerning [the classification or] the ban or severe restriction of the
chem cal has been adopted by a final governnental regulatory action. 32/

30/ The Technical Working Group agreed that this paragraph should be
del eted. The previous text can be found on page 23 of docunent
UNEP/ FAQ PI C/ | NC. 3/ 2.

31/ At the fourth session of the Intergovernnental Negotiating
Coonmittee, the Technical Wbrking Group asked the Legal Drafting Group to
propose appropriate text to include the followi ng concept: "An inporting

Party can, however, as part of its response given in accordance with
subparagraph 3 (a) (iii) of Article 9, oblige exporting Parties to provide
notification upon export to its territory of a chem cal subject to the prior
i nfornmed consent procedure”

32/ In the Technical Working Goup at the third session of the
I nt ergovernmental Negotiating Committee, it was noted that this paragraph is
only relevant if in paragraph 1 of Article 11 the options [on an annual basis]
or [the first] would be chosen.
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[4. For any subsequent export of the same chem cal between the same Parti es,
the exporting country [shall] [should] ensure that the export is acconpanied
by the reference to the nost recent notification.] 32/

[4 bis. In instances in which a regional econom c integration organi zation
party to this Convention gives a notice pursuant to paragraph 1, it shall do
so with respect to export fromeach State Party that is a menmber of such an

or gani zati on. ]

Article 12

Classification, packaging and |abelling

1. The Conference of the Parties shall encourage the Wirld Custons

Organi zation to assign specific Harnmoni zed System Cust ons Codes to the

i ndi vi dual chemicals or groups of chemcals that are listed in Annex (ZZZ) to
this Convention, as appropriate. 33/ [Each Party shall require that, whenever
a code has been assigned by the World Custons Organization to a chenica
listed in Annex (ZZZ), the shipping docunent [and/or |abel] for that chem ca
bears this code when exported.] 34/

[ 2. Each Party [should] [shall] require, w thout prejudice to any

requi renents of the inporting Party, that chemcals [in Annex (ZZZ)] [in
Annex (ZZZ) and those banned or severely restricted in their territory] [are
consi dered hazardous in accordance with its internal |egislation] that are
exported [fromits territory are subject to no | ess stringent classification
packagi ng and | abelling requirements than they woul d be subject to if they
were destined for use within its own territory].] 35/

33/ At the fourth session of the Intergovernnental Negotiating
Committee, the contact group on Article 12 set up by the plenary strongly
supported this concept, but sought guidance fromthe |legal drafting group as
to the best avenue for expressing it (e.g. through a decision of the
conference of signatories or the FAO UNEP governi ng bodi es, through the
Secretariat, the Conference of the Parties, or as individual parties to the
Worl d Custonms Organization).

34/ The contact group is unsure as to whether, when a Wrld Custons
Organi zation code is assigned to a chemcal, it would be required that the
shi ppi ng docunent for that chemical automatically bear this code. |[|f not,

sonme participants in the contact group believed that such a requirenment was
necessary.

35/ The contact group could not agree which group of substances would
be covered by this paragraph.
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3. Wth respect to the chemcals in paragraph 2, each exporting Party
[should] [shall] require that a[n internationally accepted] safety data sheet,
setting out the nost up-to-date information available, is sent to the inporter
[with each shipnent].

4, The informati on on the |abel and on the safety data sheet should, as far
as practicable, be given in one or nmore of the official |anguages of the
i mporting Party or of the area of intended use.

Article 13 36/

| nfor mat i on_exchange

1. The Parties shall, in accordance with the objectives of this Convention
facilitate[, as appropriate,] through their designated national authority or
authorities and rel evant international organizations:

(a) The exchange of scientific, technical, econom c and | ega
i nformati on concerning the chemicals within the scope of this Convention
i ncl udi ng toxicol ogical, ecotoxicological and safety information;

(b) The provision of publicly available information on domestic
regul atory actions relevant to the objectives of this Convention

36/ The contact group pointed out that decisions are required on the
following itens as to whether they should be included in the list in
paragraph 3 or in annexes according to Articles 6, 7, 9, 10 and 11

(a) The nanes [and [ranges of] percentages] of chemicals listed in
Annex (ZZZ) or banned or severely restricted by the exporting Party that are
conponents of preparations (cf. Annex Wand Annex Z2);

(b) The nanes [and [ranges of] percentages] of chemicals listed in
Annex (ZZZ) or banned or severely restricted by the exporting Party that are
present as inpurities in preparations (cf. Annex Wand Annex Z2);

[(c) The nanmes of inmpurities of toxicological and ecotoxicol ogica
significance in the chemcals listed in Annex (ZZZ) or banned or severely
restricted by the exporting Party [and [ranges of] percentages];]

[(d) The nanme [and address] of the producer and exporter;]

[(e) The country of destination;]

[(f) The nanme and the address of the inmporter;]

[(g) The schedul ed date of arrival of the chenical.]
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2. Each Party receiving information pursuant to this Convention shall take
into account the need to protect any [existing proprietary rights, and]
confidential information received[, and shall establish appropriate interna
procedures for this purpose].

3. The follow ng information shall not be regarded as confidential for the
pur pose of this Convention:

(a) The information contained in Annexes X and Z, submtted pursuant
to Articles 6 and 7, respectively;

(b) The information contained in [material] safety data sheets
referred to in Article 12, paragraph 3;

(c) The production and expiration dates of the chem cal

(d) Informati on on the precautions to be taken, including the category
of danger, the nature of the risk and the rel evant safety advice;

(e) The summary results of the toxicological and ecotoxicol ogi ca
tests.

[Article 14

Control of trade with non-Parties] 37/

Article 15

| npl enent ati on of the Convention

1. Each Party shall take such nmeasures as nmmy be necessary to establish
and strengthen its national infrastructures and institutions for the effective
i mpl enentation of this Convention. These neasures may include, as required,

t he adoption or anmendment of national |egislation or admnistrative actions
and may al so incl ude:

(a) The establishment of national registers and databases, including
safety information for chenicals;

37/ The Intergovernental Negotiating Conmttee, with the reservation
of one representative, agreed that this article should be deleted. The
previ ous text can be found on page 26 of document UNEP/ FAQ PI C/ I NC. 3/ 2
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(b) The encouragenent of initiatives by industry; and

(¢) The pronotion of voluntary agreenents, taking into consideration
the provisions of Article 16.

2. Each Party shall ensure, to the extent practicable, that the public has
appropriate access to informati on on chemical handling and acci dent nanagenent
and on alternatives that are safer for human health and the environnent than
the chemicals that are listed in Annex (ZZZ) to this Convention. 38/

[ 3. The Parties should pronpote good nmanagenent practices for chemicals,
taking into account the voluntary standards laid down in the Internationa
Code of Conduct on the Distribution and Use of Pesticides of the Food and
Agriculture Oganization of the United Nations and the Code of Ethics on the
International Trade in Chemicals of the United Nations Environment Progranme. ]

4, The Parties agree to cooperate, directly or, where appropriate, through
conpetent international organizations, in the inplenentation of this
Convention at the subregional, regional and gl obal |evels.

5. Nothing in this Convention shall be interpreted as restricting the right
of the Parties to take action nore stringently protective of health and the
environnent than that called for in this Convention, provided that this action
is consistent with the provisions of this Convention and is in accordance with
i nternational |aw. 39/

[ 6. The provisions of the Convention shall not apply to the novenents of the
chemicals falling within its scope between the nenber States of a regiona
econom c integration organization which is itself a Party to the Convention
and has specific legislation on those chem cal s.]

Article 16

Techni cal assi stance

38/ The Techni cal Wbrking Group Chairnman noted that this provision
m ght be better included in Article 13.

39/ In response to a question fromthe Technical Wrking G oup, the
Legal Drafting Goup expressed the view that this paragraph could be | ocated
in either Article 4 or Article 15, but on balance it preferred Article 15.

The Legal Drafting Group agreed, however, that the provision nust not appear
in both articles and considered that the fornulation in Article 4,

par agraph 6, was legally nore appropriate. Plenary agreed to nove the text of
Article 4, paragraph 6, to Article 15, paragraph 5, with anmendnents.
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The Parties shall, taking into account in particular the needs of

devel opi ng countries and countries with economes in transition, cooperate in
pronmoting technical assistance for the devel opnent of the infrastructure and
the capacity necessary to manage chemcals to enable inplenentation of this
Convention. Parties with nore advanced programmes for regul ating chemicals
shoul d provide technical assistance, including training to other Parties in
devel oping their infrastructure and capacity to manage chem cal s throughout
their life-cycle.

[Article 17

Conpl i ance

The Conference of the Parties shall, as soon as practicable, consider
[and approve] [the need to devel op] procedures and institutional mechani sns
for determ ning non-conpliance with the provisions of this Convention and for
treatnment of Parties found to be in non-conpliance.]

[Article 18

Liability and conpensation] 40/

Article 19

Fi nanci al _resources and nechani sns

[ To be devel oped]

IN
H
~

[Article 19 bis

Rel ati onship with other agreenents

The provisions of this Convention shall not affect the rights and
obligations of any Party deriving fromany [existing] internationa
agreenent[, except where the exercise of those rights or the performance of

40/ The Legal Drafting G oup considers this question to be one of
policy and requests guidance fromthe plenary.

41/ A di scussion on financial resources and mechanisns is contained in
docunment UNEP/ FAO PIC/INC. 2/ 4. Elenments drafted by an informal contact group
established by plenary, for possible inclusion in the article, are contained
in the appendix to this annex.
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those obligations would cause serious damage or threat to human health or the
environnent]. ]

Article 20

Conference of the Parties

1. A Conference of the Parties is hereby established.

2. The first meeting of the Conference of the Parties shall be convened by
the Executive Director of the United Nations Environnent Programe and the
Director-General of the Food and Agriculture Organization of the United
Nations, acting jointly, not |later than one year after the entry into force of
this Convention. Thereafter, ordinary neetings of the Conference of the
Parties shall be held at regular intervals to be determ ned by the Conference
of the Parties.

3. Extraordi nary neetings of the Conference of the Parties shall be held at
such other times as may be deemed necessary by the Conference, or at the
written request of any Party, provided that it is supported by at |east [one
third] of the Parties.

4, The Conference of the Parties shall [by consensus] [by a two thirds
majority] [by a three fourths majority] agree upon and adopt [at its first
session] rules of procedure and financial rules.

5. The Conference of the Parties, as the supreme body of this Convention
shal | keep under continuous review and eval uation the effective inplenentation
of this Convention, and, in addition, shall

(a) Execute the functions assigned to it in this Convention;

(b) Est abl i sh such subsidiary bodies as it may consider necessary for
the i npl ementation of this Convention

(c) Cooperate, where appropriate, with conpetent internationa
organi zati ons and intergovernnmental and non-governnental bodies; and

(d) Consi der and undertake any additional action that may be required
for the achi evement of the objectives of this Convention

6. The United Nations, its specialized agencies and the Internationa
At omi ¢ Energy Agency, as well as any State not party to this Convention, 42/

2/ Two representatives reserved their position on this provision.
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may be represented at neetings of the Conference of the Parties as observers.
Any body or agency, whether national or international, governnmental or
non-governnental, qualified in matters covered by the Convention, and which
has informed the Secretariat of its wish to be represented at a nmeeting of the
Conference of the Parties as an observer may be admitted unless at | east
one-third of the Parties present object [unless a Party objects]. 43/ The

adm ssion and participation of observers shall be subject to the rules of
procedure adopted by the Conference of the Parties.

Article 20 bis

Secretari at

1. A Secretariat is hereby established.

2. The functions of the Secretariat shall Dbe:

(a) To make arrangenents for neetings of the Conference of the Parties
and its subsidiary bodies and to provide themw th services as required,

(b) To facilitate assistance to the Parties, particularly devel opi ng
countries and countries with economies in transition, on request, in the
i mpl enentation of this Convention

(c) To ensure the necessary coordination with the secretariats of
ot her relevant international bodies;

(d) To enter, under the overall guidance of the Conference of the
Parties, into such adm nistrative and contractual arrangenents as may be
required for the effective discharge of its functions; and

(e) To performthe other secretariat functions specified in this
Convention and such other functions as may be deternined by the Conference of
the Parties.

3. The secretariat functions for this Convention shall be perfornmed
jointly by the Executive Director of the United Nations Environnent Programre
and the Director-General of the Food and Agriculture Organization of the
United Nations, subject to such arrangenents as shall be agreed between them
and approved by the Conference of the Parties.

43/ Four representatives expressed a reservation, preferring the
readi ng "unless a Party objects".



UNEP/ FAQ PI C/ I NC. 4/ 2
Page 38

4, The Conference of the Parties nay decide, by a three-fourths majority of
the Parties present and voting, to entrust the secretariat functions to one or
nore other conpetent international organizations, should it find that the
secretariat mechani sm cannot function as intended.

Article 21

Settl enent of disputes

[Alternative 1:

1. Parties shall settle any di spute between them concerning the
interpretation or application of the Convention through negotiation or other
peaceful neans of their own choi ce.

2. When ratifying, accepting, approving or acceding to this Convention, or
at any tinme thereafter, a Party which is not a regional economc integration
organi zation may declare in a witten instrunment submitted to the Depositary
that, with respect to any dispute concerning the interpretation or application
of the Convention, it [recognizes] [is unable to recognize] one or both of the
foll owi ng neans of dispute settlenment as conpulsory [in relation to any Party
accepting the same obligation]:

(a) Arbitration in accordance with procedures adopted by the
Conference of the Parties in an Annex as soon as practicable; 44/ and

(b) Submi ssion of the dispute to the International Court of Justice.

3. A Party which is a regional economic integration organization may nake a
declaration with like effect in relation to arbitration in accordance with the
procedure referred to in paragraph 2 (a).

4, A decl aration nmade pursuant to paragraph 2 shall remain in force unti
it expires in accordance with its terns or until three nonths after witten
notice of its revocation has been deposited with the Depositary.

5. [ The expiry of a declaration, a notice of revocation or] a new [such a]
declaration shall not in any way affect proceedi ngs pending before an arbitra

44/ The Legal Drafting Group had wi shed to devel op annexes on
arbitration and conciliation during the course of the third session of the
I nt ergovernmental Negotiating Committee, had tine permtted. The draft of
such annexes will be based on the | anguage of the Convention on Biol ogica
Diversity, as set out in the appendi x to docurment UNEP/ FAQ PI C/ I NC. 2/ 3
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tribunal or the International Court of Justice unless the parties to the
di spute ot herw se agree.

6. If the parties to a dispute [have not accepted] [are not subject to] a
comon conpul sory neans of dispute settlenent, in accordance with paragraph 2
above, and if they have not been able to settle their dispute within twelve
mont hs foll owing notification by one Party to another that a dispute exists
between them the dispute shall be subnmitted to conciliation at the request of
any Party to the dispute in accordance with the procedure adopted by the
Conference of the Parties in an annex as soon as practicable.]

[Alternative 2:

(Canadi an proposal for settlement of disputes) 45/

1. The Parties shall at all tinmes endeavour to agree on the interpretation
and application of this Convention, and shall nake every effort through
cooperation and consultation to arrive at a nmutually satisfactory resolution
of any matter that may affect its operation. 46/

2. Each Party consents to submt to binding arbitration, when requested to
do so by a claimant Party pursuant to Annex (***), any dispute concerning the
interpretation or application of this Convention

3. The Parties may submit to the conciliation conm ssion, pursuant to Annex
(***), any dispute concerning the interpretation or application of this

Convention, provided that Parties to the conciliation proceedi ngs agree.

4, This Article shall apply with respect to any protocol under this
Conventi on except as otherw se provided in that protocol. 47/]

Article 21 bis

Anmendnents to the Convention

1. Amendnents to this Convention may be proposed by any Party.

45/ A revised alternative 2 proposed by Canada
(UNEP/ FAO' PI C/ I NC. 4/ CRP. 4) was referred to the next session of the
I nt ergovernmental Negotiating Committee.

46/ This provision is nodeled on Article 2003 of the North Anerican
Free Trade Agreement.

47/ This provision is nodelled on paragraph 7 of the original draft
article on dispute settlenent, as contained in docunent UNEP/ FAQ PI C/ I NC. 2/ 3

/...
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2. Amendnents to this Convention shall be adopted at a neeting of the
Conference of the Parties. The text of any proposed amendments to this
Convention shall be communicated to the Parties by the Secretariat at |east
six nonths before the neeting at which it is proposed for adoption. The
Secretariat shall also comunicate proposed anendnents to the signatories to
this Convention and, for information, to the Depositary.

3. The Parties shall make every effort to reach agreenment on any proposed
amendnent to this Convention by consensus. |If all efforts at consensus have
been exhausted, and no agreenent reached, the amendnent shall as a |ast resort
be adopted by a three-fourths majority vote of the Parties present and voting
at the neeting. The anendnent shall be submitted by the Depositary to al
Parties for ratification, acceptance or approval

4, Ratification, acceptance or approval of amendments shall be notified to
the Depositary in witing. Anendnents adopted in accordance with paragraph 3
above shall enter into force for the Parties having accepted them on the
ninetieth day after the date of deposit of instrunents of ratification
acceptance or approval by at least three-fourths of the Parties to this
Convention. Thereafter the amendnments shall enter into force for any other
Party on the ninetieth day after the date on which that Party deposits its

i nstrument of ratification, acceptance or approval of the anendnents.

5. For the purposes of this Article, "Parties present and voting" neans
Parti es present and casting an affirnmative or negative vote.

Article 22

Adoption and anendnent of annexes

1. Annexes to this Convention shall forman integral part thereof and,
unl ess expressly provided otherwi se, a reference to this Convention
constitutes at the sane tine a reference to any annexes thereto.

2. Annexes[, other than Annex (ZZZ),] shall be restricted to procedural
scientific, technical or adnm nistrative matters.

3. The foll owi ng procedure shall apply to the proposal, adoption and entry
into force of additional annexes to this Convention

(a) Addi tional annexes shall be proposed and adopted according to the
procedure laid down in Article 21 bis, paragraphs 1, 2 and 3;

[(b) Any Party that is unable to accept an additional annex shall so
notify the Depositary, in witing, within one year fromthe date of
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conmuni cati on of the adoption of the additional annex by the Depositary. The
Depositary shall without delay notify all Parties of any such notification
received. A Party nay at any tine withdraw a previous notification of

non- acceptance in respect of any additional annex and the annexes shal

t hereupon enter into force for that Party subject to subparagraph (c) bel ow ]
and

(c) On the expiry of one year fromthe date of the communication by
the Depositary of the adoption of an additional annex, the annex shall enter
into force for all Parties to this Convention which have not submitted a
notification in accordance with the provisions of subparagraph (b) above;

[4. [ Except in the case of Annex (ZZzZ),] the proposal, adoption and entry
into force of amendnents to annexes to this Convention shall be subject to the
same procedure as for the proposal, adoption and entry into force of

addi ti onal annexes to the Convention.]

[4 bis. The foll owi ng procedure shall apply to the proposal, adoption and
entry into force of amendnents to Annex (ZZZ) to this Convention

(a) Anmendnents to Annex (ZZzZ) shall be proposed and adopted according
to the procedure laid down in Articles 6, 7, 8 and 8 ter

(b) The decision to amend Annex (ZZZ) in order to [include a chenmica
in, or] renove a chemcal from that Annex, shall forthwith be comunicated
to the Parties by the Depositary. The amendnments shall enter into force for
all Parties on the expiry of [six] nmonths fromthe date of comrunication of
the amendnent by the Depositary, unless another date for entry into force is
specified in such decision.] 48/

5. If an additional annex or an amendment to an annex is related to an

anmendnent to this Convention, the additional annex or anmendment shall not

enter into force until such tine as the anendnent to the Convention enters
into force.

[Article 23

48/ The Legal Drafting Group noted that, although the Technica
Wor ki ng Group provided el enents in paragraph 3 of Article 8 ter
(UNEP/ FAO' PIC/I NC. 3/2) regarding the entry into force of renoval of chemicals
from Annex (ZZzZ), no elements regarding the entry into force of amendnents
concerning the inclusion of chemcals were specified in the draft. Since such
a provision is necessary, the Legal Drafting G oup proposes the above text for
Article 22, paragraphs 4 bis (a) and (b).
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Pr ot ocol s

1. The Conference of the Parties may at a neeting adopt protocols
consistent with the objectives of this Convention. Such protocols shall be
proposed and adopted according to the procedure laid down in Article 21 bis,
par agraphs 1, 2, and 3.

2. The requirenents for the entry into force of any protocol shall be
establ i shed by that protocol

3. Only Parties to this Convention may be Parties to a protocol

4, Deci si ons under any protocol shall be taken only by the Parties to the
protocol concerned.]

Article 24

Right to vote

1. Subj ect to paragraph 2 below, each Party to this Convention shall have
one vote.
2. A regional economc integration organization, on matters within its

conpet ence, shall exercise its right to vote with a nunber of votes equal to
the nunber of its nenber States that are Parties to this Convention. Such an
organi zation shall not exercise its right to vote if any of its nenber States
exercise their right to vote, and vice versa

Article 25

Si ghat ure

Thi s Convention shall be open for signature at by all States and

regi onal economc integration organizations from___ to ___, and at the
United Nations Headquarters in New York from __ to __
Article 26

Ratification, acceptance, approval or accession

1. Thi s Convention shall be subject to ratification, acceptance or approva
by States and by regional economc integration organizations. It shall be
open for accession by States and by regional economc integration

organi zations fromthe date on which the Convention is closed for signature.
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Instrunents of ratification, acceptance, approval or accession shall be
deposited with the Depositary.

2. Any regional econom c integration organizati on which becones Party to
this Convention without any of its nenber States being a Party shall be bound
by all the obligations under the Convention. In the case of such

organi zati ons, one or nore of whose nenber States is a Party to this
Convention, the organization and its nenber States shall decide on their
respective responsibilities for the performance of their obligations under the
Convention. |In such cases, the organi zation and the nenber States shall not
be entitled to exercise rights under the Convention concurrently.

[ 3. Inits instrument of ratification, acceptance, approval or accession
a regi onal economc integration organization shall declare the extent of its
conpetence in respect of the matters governed by this Convention. Any such
organi zation shall also informthe Depositary, who shall in turn informthe
Parties, of any relevant nodification in the extent of its conpetence.] 49/

Article 27

Entry into force

1. This Convention shall enter into force on the ninetieth day after the
date of deposit of the [fiftieth] 50/ instrument of ratification, acceptance,
approval or accession.

2. For each State or regional econonmic integration organization that
ratifies, accepts or approves the Convention or accedes thereto after the
deposit of the [fiftieth] instrument of ratification, acceptance, approval or
accession, the Convention shall enter into force on the ninetieth day after
the date of deposit by such State or regional economic integration

organi zation of its instrunent of ratification, acceptance, approval or
accession.

49/ One representative reserved his country's position on this
par agr aph, pending further |egal consultations.

50/ The Legal Drafting Group suggests that there are various factors
that del egations may wi sh to consi der when determ ning the nunber of
ratifications required to bring the Convention into force, such as: interim

arrangenents; swift entry into force; the nunber of participants in the
vol untary procedure; and participation of a sufficient nunber of States
involved in a significant share of global chem cals trade.
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3. For the purpose of paragraphs 1 and 2 above, any instrument deposited by
a regional econom c integration organization shall not be counted as
additional to those deposited by nmenber States of such an organization.

Article 28

Reservati ons

No reservations may be made to this Convention. 51/

Article 29

W t hdr awal
1. At any time after three years fromthe date on which this Convention has
entered into force for a Party, that Party may w thdraw from the Convention by
giving witten notification to the Depositary.
2. Any such withdrawal shall take effect upon expiry of one year fromthe
date of receipt by the Depositary of the notification of withdrawal, or on
such date as may be specified in the notification of w thdrawal.

Article 30

Interimarrangenents 52/

Article 31

Depositary

The Secretary-General of the United Nations shall be the Depositary of
this Conventi on.

51/ One representative expressed a reservation on the article and
wi shed to see the following text: "No reservations nay be made to Articles 2,
3, 4, 5, 6, 7, 8 9, 10, 15 and 16 of this Convention".

52/ The Legal Drafting Group concluded that the text it has suggested
for interimarrangenents regarding the secretariat (Article 20 bis, footnote
nunber 60 of docunent UNEP/ FAQ PIC/INC. 3/2) is sufficient provision on this
matter. It should, however, review the situation in the |ight of the contents
of any draft decision or resolution concerning transitional arrangenments for
the voluntary PIC procedure.
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Article 32

Aut hentic texts

The original of this Convention, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be deposited
with the Secretary-General of the United Nations.

I N WTNESS WHEREOF t he undersi gned, being duly authorized to that
effect, have signed this Convention

Done at on this __ day of __, one thousand ni ne
hundred and ni nety-seven.
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Annex W
Export notifications shall include the follow ng information:
1. The nane, address, tel ephone, telex and fax numbers and e-nmmil address

of the relevant designated national authority:
(a) O the exporting Party; and
(b) O the inmporting Party.

2. A request for the inmporting Party to acknow edge recei pt of the export
notification.

[ 3. The expected date of the export to the inporting Party.] 53/

4. The nanme of the banned or severely restricted chem cal and a copy of the
i nformati on specified in Annex X. Were nore than one such chenmical is

i ncluded in a product, the information specified in Annex X will be provided
for each.

[5. In the case of a m xture or preparation, the concentration of the banned

or severely restricted chem cal (s).] 53/

6. The Har nmoni zed System Custom Code for the chemical. 54/

7. A statenment indicating the foreseen use category and the foreseen use
within the use category, if known, in the inporting Party.

8. Informati on on precautionary neasures to reduce exposure and emi ssion of
the chemical. [This information may be delivered in the formof a copy of a
safety data sheet referred to paragraph 3 of Article 12.]

[9. Name and address of the inporter in the inporting Party.] 53/

10. Any additional information that is readily available to the designated
nati onal authority of the exporting Party that would be of assistance to the

53/ Sone del egations in the Technical Working Group expressed concerns
that such informati on may be confidential business information. This problem
could be addressed within the scope of Article 13.

54/ The Techni cal Wbrking Group suggested that this information be
added to Annex X
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designated authority of the inporting Party in evaluating the export
notification.
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Annex X

I NFORVATI ON REQUI REMENTS FOR NOTI FI CATI ONS MADE PURSUANT TO ARTI CLE 6

Notifications shall include:

1. Cheni cal properties, identification and uses

(a) Comon nane;

(b) Chemi cal nanme according to an internationally recognized
nonmencl ature (for exanple International Union of Pure and Applied Chenistry
(1 UPAC)), where such nonencl ature exists;

(c) Trade nanes and nanes of preparation

(d) Code nunbers: Chem cals Abstract Service (CAS) number and ot her
nunbers;

[(e) Information on classification, where the chemical is subject to
classification requirenents;] 55/

() Use categories, including major uses.

(9) The physi co-chem cal, toxicol ogical and ecotoxicol ogi ca
properties of the chem cal

2. Final requlatory action

(a) Information specific to the final regulatory action:
(i) Summary of the final regulatory action
(ii) Reference to the regul atory docunent;
(iii) Date of entry into force of the final regulatory action
(iv) [Indication of whether the final regulatory action was taken on
the basis of a risk/hazard evaluation and, if so, include

i nformati on on such an evaluation, including a reference to the
rel evant docunentation;]

55/ One representative wished to see a clearer sentence, defining the
term "classification".
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(v) Reasons for the final regulatory action relevant to human health
and the environment;

(vi) Sunmary of the hazards and risks presented by the chemical to
human health or the environment and the expected effect of the
final regulatory action;

(b) Use categories where the final regulatory action has been taken

(i) Use(s) controlled, within each use category;

(ii) Remai ni ng use(s) that are not controlled,

(c) Estimati on of quantities of the chem cal produced, inmported and
exported for each use category and use, where avail abl e;

(d) An indication of the likely relevance of the final regulatory
action to other States and regions, to the extent possible;

(e) O her relevant information that nmay cover:

(i) Assessnment of socio-econonic effects of the final regulatory
action;

(ii) Information on alternatives and their relative risks, where
avail abl e, which may incl ude:

a. I nt egrated pest managenent strategies;

b. I ndustrial practices and processes, including cleaner
t echnol ogy.
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Annex Y

CRI TERI A FOR THE | NCLUSI ON OF BANNED OR SEVERELY RESTRI CTED
CHEM CALS | N ANNEX (ZZZ)

In reviewing the notifications forwarded to it by the Secretari at
pursuant to paragraph 4 of Article 6, the subsidiary body shall

(a) Confirmthat the final regulatory action has been taken for human
heal th or environnental reasons;

(b) Establish that the final regulatory action has been taken as a
consequence of an evaluation of risks[/hazard]. This evaluation shall be
based on a review of scientific data in the context of the conditions
prevailing in the Party in question. For this purpose, the docunentation
provi ded shall denpnstrate that:

(i) Dat a have been generated according to scientifically recognized
met hods [and, if appropriate, test guidelines];

(ii) Data revi ews have been performed and docunented according to
general |y recogni zed scientific principles and procedures;

(iii) The regul atory action was based on a [risk assessnent]
[risk/hazard evaluation] involving prevailing conditions within
the Party taking the action;

(c) Consi der whether the final regulatory action provides a
sufficiently broad basis to merit inclusion of the chemcal in the prior
i nformed consent procedure, by taking into account:

(i) Whet her the final regulatory action led or woul d be expected to
lead to a significant decrease in the volune of the chenical used
or the nunber of uses; 56/ or

[(ii) Whet her the final regulatory action |led to an actual reduction of
risk or would be expected to result in a significant reduction of
risk for human health or the environnent of the Party that
submtted the notification in question;] 56/

[(iii) Whet her the considerations which led to the final regulatory
action being taken are sufficiently applicable in a global context

o1
(o2}
~

To be considered in the context of the definitions in Article 2.

/...
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to merit inclusion of the chemical in the prior informed consent
procedure; ]

Vet her there is evidence of ongoing international trade in the
chem cal

Note that intentional msuse is not in itself an adequate reason

to include a chemical in the prior infornmed consent procedure.
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Annex Z 57/

| NFORMATI ON AND CRI TERI A FOR | NCLUSI ON OF [ ACUTELY] HAZARDOUS PESTI CI DE
FORMULATI ONS | N ANNEX (ZZZ2)

Part 1. Docunentation required froma proposing Party

Proposal s subnmitted pursuant to paragraph 1 of Article 7 shall include
adequat e docunmentation containing the follow ng information:

(a) The pesticide formulation;

(b) Common and recogni zed patterns of use of the pesticide formulation
in the proposing Party;

(¢) A clear description of each incident related to the problem
i ncludi ng the adverse effect and the way in which the pesticide fornulation

was used;

(d) Any regul atory, administrative or other measure taken, or intended
to be taken, by the proposing Party in response to such incidents.

Part 2. Information to be collected by the Secretariat

Pursuant to paragraph 3 of Article 7 the Secretariat shall collect
relevant information relating to the pesticide formulation, including:

(a) The physi co-chemi cal, toxicol ogical and ecotoxicol ogi cal 58/
properties of the pesticide formulation;

(b) The exi stence of handling or applicator restrictions in other
St at es;

(¢) Information on incidents related to the pesticide fornmulation in
ot her States;

57/ The Intergovernnmental Negotiating Cormittee agreed that it could
be necessary to revisit the criteria, once the scope of Article 7 had been
defi ned.

58/ In the Technical Working Goup, it was noted that the gathering of
ecot oxi col ogical information by the Secretariat does not prejudice the
decision on the inclusion of the term"environnent' in article 2,
par agraph (c) bis.
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(d) Informati on submtted by other Parties, internationa
organi zati ons, non-governmental organi zations or other rel evant sources,
whet her national or international

(e) Ri sk and/ or hazard assessnments, where avail abl e;
() I ndi cations of the extent of use of the pesticide formulation
such as the nunber of registrations, or production or sales volune, if

avai | abl e;

(9) O her fornul ations of the pesticide in question, and incidents
relating to these formul ations, if any;

(h) Al ternative pest control practices;

(i) O her information which the subsidiary body may identify as
rel evant.

Part 3. Criteria for inclusion in Annex (ZZZ)

In reviewing the proposals forwarded to it by the Secretariat pursuant
to paragraph 5 of Article 7, the subsidiary body shall take into account:

(a) The reliability of the evidence indicating that the use of the
pesticide fornulation, in accordance with conmon or recogni zed practices
within the proposing Party, resulted in the reported incident(s);

(b) The rel evance of such incidents to other States with sinmlar
climate, conditions and patterns of use of the pesticide fornulation

(c) The exi stence of handling or applicator restrictions involving
technol ogy or techni ques which may not reasonably or widely be applied in
States |l acking the infrastructure;

(d) The significance of reported effects in relation to the |evel of
use of the pesticide formulation; and

(e) That incidents resulting fromintentional msuse are not an
adequate basis for including a pesticide fornmulation in Annex (ZZZ).
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Annex 7277
CHEM CALS SUBJECT TO THE PRI OR | NFORVED CONSENT PROCEDURE
Chenmical identity, [ Use-category on Date of inclusion in

i ncl udi ng the CAS

nunber if

it exists

which inclusion in
Annex is based]

Annex
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Appendi x

ELEMENTS FOR PCOSSI BLE | NCLUSION I N THE TEXT OF ARTI CLE 19

( FI NANCI AL RESOURCES AND MECHANI SMb)

A. Mechani sns _for administrative costs

1. The nature of financing nechanisns for administrative purposes will

reflect the
i nstrunent.

nature of the adm nistrative structure chosen for the new PIC
Each possible solution brings with it a nunber of options for

financing the associated adm nistrative costs. |In certain cases, where
assessed financing is permtted by the legally binding instrunment that

est abl i shes

the body, the Convention or its Conference of the Parties could

require Parties to nmake assessed contributions according to an agreed forml a.

Option 1: Use the existing financial arrangenents of the United Nations
Envi ronnment Programme and the Food and Agriculture Organization of the
United Nations, which inplement the current voluntary PIC procedure.

I n addition,

Alternative A: As new el ements of work enmerge, new costs will
ari se as a consequence. One way of paying for these added
expenses would be to require the existing funding nmechani sns of
FAO (an assessed budget) and UNEP (a largely voluntarily
contributed budget) to meet these new requirenents.

Alternative B: As an interimneasure, until such tinme as the
Conference of the Parties nmay decide to establish new

adm ni strative arrangenents, the existing financial arrangenents
woul d continue to be used.

Alternative C. As new el ements of work arise, new costs could be
met through a new trust fund established for secretariat support
pur poses.

Alternative D: As new elenments of work arise, new adm nistrative
costs could be nmet through a new trust fund established for
secretariat support purposes. In addition, this trust fund could
be used to neet the costs of technical assistance activities
undertaken by the secretariat.

the existing arrangenents nmay need to be inproved.

Option 2: Establish a financial arrangenent independent of UNEP and
FAO, but linked to the United Nations system This inplies an
i ndependent secretariat.
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Option 3: Establish a new financial arrangenent with a single host
or gani zati on.

Option 4: Establish a single fund for administrative, technica
assi stance and financial assistance purposes.

B. Mechani sns_for financial and technical assistance

2. The purpose of these mechanisnms is to assist devel oping countries and
countries with economes in transition to inplenent the future PIC instrunent.
In this regard, the specific needs of countries should be identified and the
assi stance provi ded should be coordinated. Needs likely to arise may include
capacity-building for:

(a) Identification of chemicals to be included in the PIC procedure;

(b) Procedures for notification

(¢) Consi deration of the question of liability;

(d) Monitoring and helping to conbat illegal trade;

(e) Capacity-building to enable Parties to nmake deci sions based on
i nformati on provided through the PIC procedure.

3. The foll owi ng ways of supporting countries can be identified:

(a) Use of existing bilateral and nultilateral mechanisns to nobilize
financi al resources through existing arrangenents;

(b) Est abl i shnent of a new and/or independent mechanismlinked with
United Nations institutions. Formalized procedures would have to be set up
for its operation. The work of existing institutions in the relevant field
shoul d be taken into account, and coordi nati on should be ensured.

4. Sources of financial contributions could include contributions from
Parties and non-Parties, intergovernnental organizations, non-governnenta
organi zations and the private sector. The provision of contributions nmight be
assessed and/or voluntary. New obligations created under the PIC convention
could require enhanced | evels of financial support or the provision of new and
addi ti onal resources.

5. Based on the note by the secretariat on financial resources and
mechani sms (UNEP/ FAQ PIC/ I NC. 2/ 4), the follow ng options for such nmechani sns
can be proposed:
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Option 1: Use of existing bilateral and nultilateral mechani sns;

Option 2: A multilateral trust fund established by the Parties which
i ntegrates existing mechani snms (conbinati on of sone el enents of
options (b) and (d) contained in paragraph 11 of the secretariat's
note); 59/

Option 3: An independent nmultilateral trust fund with a strong link to
the Convention Secretariat (simlar to option (b));

Option 4: A trust fund for technical assistance (option (a)) as a |less
adm nistratively intensive and therefore nore cost-effective nmechani sm

C. Modal ity of establishnent

6. The foll owi ng options can be consi dered:

Option 1: Financial nechanisns established by the provisions of the
Conventi on;

Option 2: Financial nechanisns established by the Conference of the
Parties.

59/ The options contained in paragraph 11 are as foll ows:
(a) A trust fund for technical cooperation, established with and
adm ni stered by an organi zati on hosting the secretariat;

(b) A nultilateral trust fund established by the Parties, with its own
managenent body representing the Parties and its own secretariat;

(c) An international entity, with its own governing body and a
secretariat for providing technical and financial assistance, which nmay be
entrusted by the a Convention to undertake functions of the financia
mechani sm

(d) A nmechani sm for nobilizing financial resources through existing
arrangenents.



