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| nt roducti on

1. On 14 July 1994, the Executive Director of the United Nations

Envi ronment Programre (UNEP) sent a letter to all Governnents and the

Eur opean Commi ssion inviting their conments on possible elenments which night
be included in an international legally binding instrunent for the
application of the prior inforned consent procedure for certain hazardous
chenicals and pesticides in international trade (hereinafter referred to as
the PIC instrunent in the present docunent) which were identified by the Ad
Hoc Working G oup of Experts on the Inplenentation of the Arended London
Cui delines and the task force established by the Wrking Goup (see
UNEP/ PI O WG 1/ 4/5, annex). By 30 Novenmber 1995, the foll owi ng Governments
and t he European Comni ssion had provided their responses:

Australia, Bulgaria, Canada, Cape Verde, Colonbia, Croatia, Cyprus,
Czech Republic, Ganbia, CGuinea, Kuwait, Ml aysia, Netherlands,
Phili ppi nes, Republic of Korea, Saint Vincent and the G enadines,
Si ngapore, Slovakia, South Africa, Sweden, Switzerland, Thail and,
Uganda, United Kingdom United States of America, Uruguay, Zanbi a.

Na. 95- 7568 080196 /...
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2. This note sunmari zes the comments and vi ews expressed in the responses
received, with the focus on sone of the issues identified by an infornal
consultative neeting to consider najor issues related to the devel opnent of
the PIC instrunent held by UNEP and FAO i n Decenber 1994 (see
UNEP/ PI G/ CONS. 5/3). It should be noted that a nunber of Governnments, without
providing specific comrents, identified the elenments for the PIC instrunent
set out in the annex of docunent UNEP/PIC/ WG 1/4/5 as an adequate basis
considering the provisions of the PIC instrunent.

. GENERAL VIEWS ON THE PI C | NSTRUMENT

3. In comrenting on the objectives and ot her possible elenents of the PIC
i nstrunent, a nunber of Governnents expressed views on how the franmework of
the PIC instrunent could be defined and what its conponents would be. Wth
regard to the PIC procedure, there were generally two views:

. The existing voluntary PIC procedure, as set out in the amended
London Cuidelines for the Exchange of Information on Chenicals in
International Trade and the International Code of Conduct on the
Di stribution and Use of Pesticides, should be the basis;

. There nay be variations fromthe existing voluntary PIC procedure
if experiences in its inplenentation indicate the need for them

4, In addition to consideration of the operation of the PIC procedure, the
comrents indicated the need for due consideration of the follow ng:

. Nati onal neasures, to be undertaken by each Party, to ensure the
effective inplenmentation of the PIC procedure (such as
enhancenent of relevant |aws and regul atory neasures and
institutions);

. International actions, to be carried out by the Parties
collectively, to ensure conpliance with the provisions of the PIC
i nstrunent (such as technical assistance, a financial nechanism
and conpliance neasures) or to undertake suppl enentary neasures
(such as the export notification system;

. Institutional arrangenents (such as a Conference of the Parties
and a Secretariat of the PIC instrunent).

5. The conments al so suggested that the foll owi ng be taken into account:

. Speci al situations of devel oping countries, such as the |ack of
adequat e capacities and capabilities to nmanage chemicals safely
or control international trade, or the need to use, for economc
and soci al devel opnent, certain hazardous chemicals that are
banned or restricted in other countries;
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. Need to avoid overlap with the scope of existing |legally binding
i nstruments;
. The principles of the General Agreenent on Tariffs and
Trade/ Wrl d Trade Organi zation rul es.
1. SCOPE
Banned or severely restricted chemcals
6. Many Governnents expressed their views concerning the scope of the PIC

instrument. Several Governnents stated that it should cover chem cals banned
or severely restricted for health and environnmental reasons by donestic

regul atory neasures. |t should be clearly stated that the instrunent covers

both pesticides and industrial chem cals. Due consideration should be given

to the definition of "banned" or "severely restricted" chem cals.

Hazar dous pesticide fornul ations

7. A nunber of Governments enphasi zed that the PIC instrunent should cover
hazar dous pesticide fornul ati ons which nay be causi ng environnental problens
under conditions of use in countries that do not have adequate
infrastructure. On the other hand, the view was expressed that setting out a
provi si on concerni ng "hazardous pesticide fornul ati ons" seened superfl uous,
since the chenicals covered by the PIC instrunent should ultinmately be
defined in a list set out in an annex to it.

I ndustrial chem cals which may be causing heal th and/or environnent al
probl ens under conditions of use in countries that do not have adequate
infrastructure

8. There were pro and con opi nions on the subject of industrial chemcals
whi ch may be causing health and/or environnental problens. The respective
argunents were as follows:

Pro: Support their inclusion, as devel oping countries nay not have
adequate infrastructure to deal with such problens. In such a case, a
set of criteria to identify such industrial chenicals nay be necessary.

Con: (Object to the inclusion of such chenicals, as the enphasis should
be on addressi ng unreasonable risks, rather than any intrinsic hazard.
In the context of industrial chem cals, exposure cannot be assuned,
because there is no broad-scale deliberate release as there is with
pesti ci des.
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Unr egi stered pesticides

9. One view held that unregi stered pesticides could still be included in
the scope of the instrunment upon notification of a decision concerning a
donestic ban or restriction of such chenicals.

10. It was pointed out that the inclusion of such pesticides in the scope
of the instrunent would require the definition of a "well-devel oped
regi stration systeni.

I ndustrial chem cals which are not used in the country of
manuf act ure/ unregi stered chenicals (other than pesticides)

11. There was support for, as well as objection to, a proposal to cover
i ndustrial chemicals which are not used in the country of manufacture for
heal th or environnmental reasons.

12. The view was expressed the chem cal s al ready banned or severely
restricted and those which had not been registered in the country of
manufacture for environnental and health reasons should be included in the
PI C procedure. It was stated that

this question night partly be resolved by extending the definition of "ban"
to include governnental refusal of registration or voluntary wi thdrawal of a
regi stration application

Li st of chemicals subject to the PIC procedure

13. A nunber of Governments, assuming the conpilation of a list of
chemicals subject to the PIC procedure (hereinafter referred to as the PIC
List in the present docunent), provided the follow ng coments:

. Notification of a domestic ban or severe restriction should
remain the trigger for listing chemcals in the PIC procedure;

. Speci fied procedures for nomination and reconmmendati on of
chemicals for inclusion in and deletion fromthe PIC List may be
set out in the PIC instrunent. Such procedures should be
transparent;

. The PIC List should be:

- Open-ended rather than confined to particul ar end-use
categories (such as industrial chenicals);

- Kept to a minimum targeted at particularly dangerous
chemicals that are strictly regul ated

- Constantly updated, w thout having to pass through
adm nistrative steps required for ratification of its
amendnent .
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14. One view held that the PIC List should not be linted to those
chemicals for which Decision Guidance Docunents (DGDs) had been prepared,
since there night be delays in the preparation and distribution of DGDs
followi ng notification of a control action

Hazar dous chenical s

15. A nunber of Governnments objected to extension of the scope to include
hazardous chenmicals that did not give rise to significant risks under nornal
conditions of use, believing that the PIC procedure should be targeted only
at specific chem cals causing health and/or environnental problens, on the
basis of the notification of national control actions. |If all chemicals,

ot her than those banned and severely restricted but likely to cause health or
environnental problens, were to be included in the PIC procedure, then the
PI C Li st would be overwhel ned by sheer nunbers.

Chem cal wastes

16. Many Gover nnents enphasi zed that chemi cal wastes shoul d not be included
in the scope of the PIC instrument, as the Basel Convention on the Control of
Transboundary Movenents of Hazardous Wastes and Their Di sposal adequately
addressed the probl em of chemi cal wastes. Overlapping, duplicative regi nes
shoul d not be created. There was a proposal explicitly to exenpt the wastes
covered by the Basel Convention.

17. On the other hand, one Governnent suggested the inclusion of both
chem cal wastes and hazardous chenicals in the scope of the instrunent.

18. There was a proposal to develop a precise definition of substances and
preparations in conmerce in order to address the problem of chem cal wastes
traded as disguised products. It might be necessary to address possible
probl ens caused by the lack of clear delineation of the boundaries between
the system governing the transboundary novenents of wastes under the Base
Convention and the PIC procedure governing chenicals in international trade.

Ceneral information exchange

19. Several CGovernnents addressed the pros and cons of a provision
concerni ng general information exchange, giving the follow ng argunents:

Pro: The exchange of information on chem cal safety in general would
guarantee the effective inplenmentation of the PIC procedure.

Con: Chenmicals not qualified for inclusion in the PIC procedure need
not be considered within the scope of the PIC instrunent. As genera

i nformati on exchange invol ves a broad range of controversial nmatters of
vast technical detail, it cannot be conprehensively addressed in the

i nstrument.
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Vi ews on prohibition of use or the phasing out of hazardous chem cals

20. Wth regard to a suggestion that provisions for prohibition of use or
for the phasi ng out of hazardous chemicals be incorporated, the comments nade
by several Governnents nay be generally summari zed as fol |l ows:

Pro: Support this view, referring to the sovereign right of States to

ban the inportation, use and di sposal of hazardous chemi cals. |f such

an option is considered, only sone chenicals that are the nost toxic to
human bei ngs and the environnent should be consi dered.

Con: (Object to the incorporation of such provisions in an instrunent
dealing with the PIC procedure. It may be sinpler and | ess
controversial not to introduce provisions for bans, but to consider
this an issue for a possible future protocol

[11. EXEMPTI ONS

Chemicals inmported for the purpose of research or analysis

21. Regar di ng the exenption of chemicals inported for the purpose of
research or analysis, it was proposed that certain nmeasures should be set out
in order to avoid possible msuse of such exenption. To clarify "quantities
for research or analysis not likely to affect the environment or hunan
health", there was a proposal to define the terns "health and environnental
probl ens"; however, there was one objection to the drawi ng up of such a
definition.

Chemical s inmported as personal or household effects

22. Regar di ng the exenption of chenicals inported as personal or househol d
effects in quantities reasonable for these uses, there was a view that such
quantities may need further definition. There was a proposal to exclude from
t he exenptions such chemi cals, because: snmall quantities of some chem cals
coul d cause serious damage to human health and the environment; there is a
lack of clarity in verifying such purposes; there is the possibility that
prohi bited chemicals could be inported di sguised as personal effects.

Veterinary chem cal s

23. While it was considered that veterinary chem cals should be included in
the PIC procedure, as there was a possibility that such chemi cals could have
detrinental effects on the environnent, another view was expressed that
veterinary chenicals should be exenpted fromthe PIC procedure, as they are
often al ready covered under existing regines.
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Cosnetics
24, The pros and cons of exenpting cosnetics fromthe scope of the PIC
i nstrument were consi der ed.
Thr eshol d
25. There was a proposal to set a threshold for quantities to which
exenptions could apply.

| V. DEFI NI TI ONS
26. In addition to the terms listed in the annex of docunent

UNEP/ PI G WG. 1/ 4/ 5, there was a proposal to add terns to be defined. They may
i nclude: chem cal product, pharnaceutical, obsolete chenical, registration
and hazardous wastes. One view held that the definition of "chem ca
product", as contrasted with "chem cal wastes", was likely to be difficult
and shoul d be undertaken in close consultation with other internationa

organi zati ons.

V. GENERAL OBLI GATI ONS

27. The view was expressed that sonme of the el enments concerning genera
obligations night not have a direct reference to the amended London

CQui del i nes, but such el enents could be necessary to enhance the PIC

i nstrument.

28. I n maki ng proposal s concerning general obligations, the follow ng
poi nts were raised:

. Enphasi s should be on the inportance of information on effective
or environmental |y safer replacenents to protect hunman health and
t he environnent;

. It was necessary to strengthen national infrastructures and
institutions in both inmporting and exporting countries regardi ng
pesticides, taking fully into account the International Code of
Conduct on the Distribution and Use of Pesticides;

. When considering the pronotion of voluntary agreenents and
initiatives by industry, the focus should be on strengthening the
application of the PIC procedure.

Access to information

29. Different views were given in support of and objecting to provisions
regardi ng access to information related to the chenicals on the PIC List.
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VI . PI C PROCEDURE

30. Wth regard to the operation of the mandatory PIC procedure, the
followi ng points for consideration were referred to:

. Appropriate nunber of designated national authorities in a Party;

. Possi bl e cooperation between the Parties and the Secretariat of
the PIC instrunent in devel opi ng DQDs;

. Wth regard to i nport deci sions:

- An inport response form should indicate the conditions of
use to which inport decisions apply;

- The arrangenent for the exchange of infornation between the
Secretariat and the Parties should be clearly defined to
enabl e the pronpt flow of information;

- It is necessary to ensure an appropriate transfer of
technol ogy and resources to devel oping countries to enabl e
themto nmake inport decisions in conpliance with rel evant
provi si ons governi ng inmports;

- An appropriate and realistic period for naking inport
deci si ons shoul d be consi der ed.

- It is inmportant to ensure that the provisions of inport
decisions are confornity with the provisions of GATT,

. Regardi ng the status quo, the obtaining of explicit consent of an
inmporting Party with regard to pesticides;

. Regar di ng national nmeasures in exporting countries: to allow the
Parties options for conpliance w thout necessarily requiring
regul ations, for exanple through nenoranda of understandi ng
bet ween the Governnent and industry;

. Regar di ng national neasures taken by inporting countries: to give
consideration to possible conflict with the principles of GATT.

Appeal

31. On the subject of appeal concerning the chemicals on the PIC List,
several CGovernnents’ conmments nay be divided into pros and cons as foll ows:

Pro: Provide a nechanismfor renoval of a chenmical fromthe PIC List,
on the basis of the existing voluntary PIC procedure. This night
require referring back to the Governnent that nmade the decision to
control the chemcal in question for consideration and re-eval uation

i n which case national |egislation would have to be harnoni zed



UNEP/ FAQ PI C/ I NC. 1/ 3
page 9

accordi ngly. Modalities nmay be established to regularly re-eval uate
the chenicals, based on new scientific data.

Con: An appeal against the listing of a chemical under the PIC
procedure, triggered by national notification, would be inappropriate.

Application of PIC to all sources

32. The opinion was held that the PIC principle should be applied to al
sources of supply in order to ensure the effectiveness of a mandatory PIC
procedur e.

State of transit

33. There was a proposal that, in addition to the States of export and
i mport, consideration should be given to the application of the PIC procedure
to the State of transit

VI1. EXPORT NOTI FI CATI ON

34. Several CGovernnents, supporting the setting out of provisions
concerning export notification, believed that export notification would
reinforce the effectiveness of the PIC procedure. In this regard, know edge
could be drawn fromthe experience within the European Union in

i mpl enentati on of Council Regul ation (EEC) 2455/92 concerning the export and
i mport of certain dangerous chenicals. |Infornmation on quantities of

chemi cals and the nane and address of the inporter could be included in the
export notification

VI 11. CONFI DENTI AL DATA

35. Concerning confidential data, there was a proposal to set out criteria
for the identification of non-confidential data, taking into account rel evant
nati onal policies.

I X. CLASSI FI CATI ON, PACKAG NG AND LABELLI NG
36. Several CGovernnents provided comments on this subject as follows:

Pro: Propose setting out provisions concerning the harnonized
classification, packaging and | abelling of chenicals on the PIC List.
Anot her vi ew proposed setting out provisions governing |abelling for
such chemi cals. Such neasures woul d ensure better control of such
chemicals, in particular at the point of entry in inporting countries.

Con: Although closely related and usefully linked to the PIC
procedure, classification, packaging and |abelling are part of the

i nformati on exchange process, rather than the PIC procedure, and should
be consi dered beyond the scope of the PIC instrunent.
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X. MONI TORI NG AND COWVPLI ANCE MEASURES

37. Views on the subject of nonitoring and conpliance neasures fell under
the following three options, as presented in the annex of docunent
UNEP/ Pl O WG. 1/ 4/ 5:

. Defer, until the first neeting of the Conference of the Parties,
any deci sion regardi ng procedures and institutional nechani sns
for determ ning non-conpliance and treatnent of Parties found to
be in non-conpliance;

. Set out specific provisions governing such aspects as nonitoring
and reporting procedures. Procedures and institutiona
mechani snms nmay al so be set out for identifying non-conpliance
with the provisions of the instrument and for treatnent of
Parties found to be in non-conpliance;

. Set out obligations for Parties to take appropriate | egal or
adm nistrative action in the event of infringenent of the
provi sions of the instrunent.

XI. LIABILITY AND COVPENSATI ON

38. A view was expressed that liability and conpensation issues should be
consi dered by the Conference of the Parties. It would be necessary to
clarify the scope and type of liability envisaged.

XI'I. TECHNI CAL ASSI STANCE

39. Many Governnents provided comments supporting the inclusion of

provi sions concerning technical assistance, with or without an indicative
list of the categories of technical assistance. There was a proposal to draw
upon the experience gained in the inplenentation of the Montreal Protocol’s
financial mechanismand its indicative |list of technical assistance, which
latter would require careful elaboration

40. The Governnents of a nunber of devel oping countries identified the
followi ng points for consideration

. I mplication of the mandatory application of the PIC procedure to
devel opi ng countries and the need for devel oping countries to
have easy access to technical assistance;

. Need to establish or inprove ways and neans for devel opi ng
countries to control inports of chem cals;

. Need to identify affordable and safe alternatives;

. Need to pronote environnental nonitoring and anal ysis
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. Assi stance in legal and institutional strengthening, especially
for countries which do not have an adequate national chem ca
| egi sl ati on;

. Need for training, technical and financial assistance for
devel opi ng countries, particularly for risk assessnent and
eval uation of alternative chemcals subject to the PIC procedure;

. Strengt heni ng of relevant regional research/technical institutes
to assist devel oping countries in enhancing national chem ca
pr ogr anmes.

C eari ng- house nechani sm

41. Several CGovernnents suggested that the Conference of the Parties at its
first neeting designate a conpetent international organization(s) to
undertake the functions of a clearing-house nechanismto pronote and
facilitate technical assistance. A single conpetent internationa

organi zation with a highly efficient secretariat and appropriate technica
resources night be able to carry out the functions of the clearing-house
mechani sm The Secretariat of the PIC instrunent m ght be an appropriate
focal point for the activities under the PIC instrunent.

XI11. RELATI ONSHI P W TH NON- PARTI ES
42, According to one view, it was vital for decisions on inport and use of

chemicals to apply to all sources of supply, and not only to sources in
countries party to the PIC instrunent.

Control of trade with non-Parties

43. Views differed concerning the control of trade with non-Parties, as
fol | ows:
. Because of the complexity of the subject, before deciding on the

nodalities of dealing with non-Parties, there should be thorough
exam nation of the issue, possibly in a study group

. Restrict trade with non-Parti es;

. Any trade control should provide for a grace period prior to
i mpl enent ati on;

. Allow trade with non-Parties as long as the non-Parties agree to
abi de by the PI C procedure and the requirenents under the procedure.
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XI'V. RELATI ONSHI P TO THE SCOPE OF OTHER | NSTRUMENTS

44, It was pointed out that any overlap with existing instrunents, such as
t hose concerni ng wastes (see paragraphs 16-18 above), ozone depletion (the
Mont real Protocol on Substances that Deplete the Ozone Layer, which lists
control |l ed substances) and narcotics should be avoi ded.

International trade rul es and neasures

45, Several CGovernnents pointed to the need to take fully into account the
rel evant rights and obligations under GATT/WO rules, as well as the
obj ectives of the PIC instrunent. Appropriate trade control neasures, for

exanpl e those designed for effective custons control, night also be
el abor at ed.

XV. | NSTI TUTI ONAL ARRANGEMENTS

Conf erence of the Parties

46. Regardi ng the functions of the Conference of the Parties, the view was
expressed that amendnent of the PIC List by the Conference of the Parties
seened i nappropriate. Amendnent of the PIC List was essentially a product of
the PIC process itself. However, for the adoption of new annexes or
schedul es and a conconitant broadening of the PIC procedure, a decision by
the Conference of the Parties m ght be appropriate.

Secretari at

47. A nunber of Governments provided comments on the institutiona
arrangenents, functions, and interimnodalities of the Secretariat of the PIC
instrument, as follows:

. Regardi ng institutional arrangenents, there were two vi ews:

- Specifically identify UNEP and FAO as potenti al
organi zations to undertake the functions of Secretariat of
t he instrunent;
- W thout specifying the organizations, refer only to "
conpetent organi zation" with qualified staff and
appropriate neans for carrying out Secretariat functions
for the interimperiod, and the Conference of the Parties
at its first neeting will designate the organi zations

a

. The functions of the Secretariat may include ensuring pronpt
conmmuni cati on between the Parties, conpiling relevant data and
keeping a record related to non-conpliance and regul arly
publishing statistics concerning international trade in the
chenmicals on the PIC List.
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XVI . FI NANCI AL | SSUES

48. In one view, the adnm nistrative costs of operating the PIC instrunent,
shoul d be kept to a minimumin order to encourage the w dest possible
partici pation.

49, There were generally two views for or against the establishnment of a
new financi al mechani sm

Pro: An independent financial nechanism seens the nost effective way
forward for capacity-building for managenent of chenicals and

i mpl enentation of the PIC procedure. It should be closely linked to
t he cl eari ng-house functions;

Con: Exi sting financial mechani sns should be used in order to ensure
the wi dest possible participation of States in the PIC instrunent.

XVI'l. OTHER | SSUES

Pr eanbl e

50. The followi ng points were rai sed anong the coments and proposals on
t he preanbl e:

. Focus on the specific issues relevant to the PIC instrunent and
avoid references to very general principles;

. Identify the responsibility of States whose activities could
cause transboundary environnental problens, in particular the
responsibility of the State of export of a chemical in providing
the State of inport with relevant information concerning the
cheni cal

. Enphasi ze the i nportance of information exchange on
environnental ly safer alternatives to banned and severely
restricted chemicals and environnentally preferable alternative
food production and pest nmanagenent technol ogi es;

. Recogni ze the inadequate capacities and capabilities of
devel opi ng countries, including financial resources, and the
essential inmportance of international cooperation, including
regi onal cooperation, in providing technical assistance for the
enhancenent of the environnentally sound nanagenent of chemi cals;

. Refer to the provisions/principle of relevant international |ega
instrunents as they relate to the PIC instrunent;

. Note the sovereignty of States in adopting nore stringent
regul atory neasures than those agreed at the international |evel
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. Note the need for international action to put toxic and dangerous
products under nore stringent control
. Consol i date t hose paragraphs that address the sane or very
simlar issues.
Annexes
51. The view was held that a sinplified process for adoption and anendnent

of the annexes m ght be appropriate for annexes on information managenent and
procedural bureaucratic matters, such as notification/response forns and
drafting procedures for D@s. Such a sinplified anmendnent process woul d be
appropriate only for technical annexes. Anmendnent of non-technical annexes
shoul d be consi dered by the Conference of the Parties and may be adopted by
consensus or a two-thirds nmajority vote.

52. It was pointed out that the annexes should include: a formfor

i nformati on regardi ng export and a flowchart of the PIC procedure, the
procedure for renoving a chemical in PIC and the nodalities of appeal



