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| nt roducti on

1. The present document sets out information on several existing
international legally binding instrunents that contain provisions which night
be relevant to an international legally binding instrument for the
application of the prior inforned consent (PIC) procedure for certain
hazardous chemi cals and pesticides in international trade (hereinafter
referred to as the PIC instrument). The information addresses issues related
to the scope of the PIC instrument and rel evant regi onal agreements.

2. Matters related to the General Agreenment on Tariffs and Trade are

contai ned i n docunment UNEP/ FAO PIC/INC. 1/8, entitled "Trade-rel ated i ssues”,
whi ch has been nade available to the Committee.
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. 1 SSUES RELATED TO THE SCOPE OF THE PI C | NSTRUVENT

A. Chenm cal wastes

Basel Convention on the Control of Transboundary Mbvenents of Hazar dous
Wastes and Their D sposa

3. The Ad Hoc Wbrking Group of Experts on the Inplenentation of the
Anended London Cuidelines, during its deliberations on possible elenents of
the PIC instrunent, identified the need to take fully into account the Base
Convention on the Control of Transboundary Myvenents of Hazardous Wastes and
Their Disposal and, in particular, to identify the scope of the PIC

i nstrunment (UNEP/ PIC/WG 1/4/5, annex, paragraphs 10, 11, 21, 22, 25 and 73).

4, For the purposes of the Basel Convention, the follow ng wastes that are
subj ect to transboundary novenents are identified as "hazardous wastes"
wastes that belong to any category contained in its Annex | 1/, unless they
do not posses any of the characteristics contained in Annex III 2/; and
wastes that are not covered under the above but are defined as, or are
considered to be, hazardous wastes by the donestic legislation of the Party
of export, inport or transit (Article 1, paragraph 1).

Prior witten consent on a shi pnent-by-shi pnent basis

5. Inits Articles 4.1(c) and 6, paras. 1-3, the Basel Convention sets
forth the obligation governing prior witten consent on a shipnent-by-

shi pnent basis concerning transboundary novenents of hazardous wastes. The
Parties shall prohibit or shall not permt the export of hazardous wastes and
other wastes if the State of inport does not consent in witing to the
specific inport, in the case where that State of inport has not prohibited
the inmport of such wastes (Article 4.1(c)). The States of export shal

notify, or shall require the generator or exporter to notify, in witing,

t hrough the channel of the conpetent authority of the State of export, the
conpetent authority of the States concerned of any proposed transboundary
novenent of hazardous wastes or other wastes. Such notification shal

contain the declarations and infornmation specified in annex V Ato the
Convention, witten in a | anguage acceptable to the State of inport. Only
one notification needs to be sent to each State concerned (Article 6.1). In
response, the State of inport shall respond to the notifier in witing,
consenting to the novenent with or wi thout conditions, denying permssion for
the novenent, or requesting additional information. A copy of the fina
response of the State of inport shall be sent to the conpetent authorities of
the States concerned which are Parties (Article 6.2). The State of export
shal |l not allow the generator or exporter to commence the transboundary
novenent until it has received witten confirmation that the notifier has
received the witten consent of the State of inport and the notifier has
received fromthe State of inport confirnmation of the existence of a contract
bet ween the exporter and the di sposer specifying environmentally sound
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managenent of the wastes in question (Article 6.3). The principle of prior
written consent applies also to the State of transit (see Article 6.4).

Wast es di squi sed as products

6. Regardi ng the issue of chemi cal wastes disguised as products, the
foll owi ng provisions of the Basel Convention nay be taken into account:

. Any transboundary novenent of hazardous wastes or other wastes "with
consent obtained from States concerned through falsification
m srepresentation or fraud" or "that does not conformin naterial way
wi th the docunents" shall be deened illegal traffic (Article 9,
paragraphs 1 (c¢) and (d));

. Each Party shall take appropriate neasures to cooperate in activities
with other Parties and interested organi zations, directly and through
the Secretariat, including the dissenmination of infornation on the
transboundary novenent of hazardous wastes and ot her wastes, in order
to inmprove the environnental |y sound managenent of such wastes and to
achieve the prevention of illegal traffic (Article 4, paragraph 2(h)).

7. To avoid trade of wastes di sguised as products in an attenpt to avoid
control under the Basel Convention, the possible elenents for the PIC
instrunent, as contained in the annex to the report of the Ad Hoc Working
Group of Experts at its fourth session (UNEP/PIC/ WG 1/4/5), in paragraph 21
note that consideration should be given to the devel opnent of a precise
definition of substances and preparations in comerce, i.e. which are
manuf act ured accordi ng to good nanufacturing practices, which neet
appropriate specifications, which are appropriately and accurately | abell ed,
and which are not obsolete or out of date.

(bsol ete pestici des

8. Regardi ng problens relating to the shipnent and stockpiling of
"obsol ete pesticides", it mght be necessary to clarify the neaning of
"obsol ete pesticides" in order to identify whether such substances are
consi dered as wastes covered by the Basel Convention

B. Hazardous chem cals

I nternational Labour Organization (1LO Conventions Concerning Safety in the
Use of Chenmicals at Wrk (1LO No. 170) and concerning the Prevention of Mjor
I ndustrial Accidents (1LO No. 174)

9. Each I LO nenber State having ratified the Convention (No.170)
Concerning Safety in the Use of Chenmicals at Wrk (adopted 1990) assunes,
inter alia, the obligations to set up a classification system based on
specific appropriate criteria, for the determ nation of whether a chemical is
hazardous, to establish chenical safety data sheets for hazardous chemicals,
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i ncluding detailed infornmati on on hazards, safety precautions and energency
procedures recomended for such a chenmical, and to | abel hazardous chem cal s
so as to provide essential information regarding the hazards they present and
the safety precautions to be observed. (Articles 5, 6, 7 and 8 of Convention
No. 170).

10. In Convention No.170, the term "hazardous chenmi cal” is defined as
foll ows:

"The term "hazardous chem cal s" includes any chem cal which has been
classified as hazardous in accordance with Article 6 [of the present
convention] or for which relevant infornmation exists to indicate that
the chenical is hazardous" (Article 2 (b)).

11. Article 6, paragraph 2, of the Convention states that:

"Systens and specific criteria appropriate for the classification of
all chenicals according to the type and degree of their intrinsic

heal th and physical hazards and for assessing the rel evance of the
infornmation required to determ ne whether a chenical is hazardous shal
be established by the conpetent authority, or by a body approved or
recogni sed by the conpetent authority, in accordance with national or
i nternational standards."

12. Convention No. 170, under the "General principles" inits Part 11,

provi des the basis for decision-nmaking concerning chenicals nanagenent and in
its Article 5 states that the "conpetent authority shall have the power, if
justified on safety and health grounds, to prohibit or restrict the use of
certain hazardous chemicals, or to require advance notification and

aut hori sation before such chenmicals are used."

13. | LO Conventions No. 170 and No. 174 set out provisions obligating an
exporting |ILO nenber State to undertake export notifications as foll ows:

. "When in a exporting nenber State all or sone uses of hazardous
chemicals are prohibited for reasons of safety and health at work, this
fact and the reasons for it shall be comunicated by the exporting
menber State to any inporting country" (Convention No. 170, Article
19).

. "When, in an exporting nmenber State, the use of hazardous substances,
technol ogi es or processes is prohibited as a potential source of a
maj or accident, the information on this prohibition and the reasons for
it shall be nmade avail abl e by the exporting nenber State to any
i mporting country" (Convention No. 174, Article 22).

14. In Convention No. 174, Article 3(a), "hazardous substance" is defined
as "a substance or m xture of substances which by virtue of chemi cal

physi cal or toxicological properties, either singly or in conbination
constitutes a hazard"
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C. Ceneral infornmmtion exchange on chenical s/techni cal assistance

Lomeé |V Convention (Fourth Africa-Cari bbean-Pacific (ACP)-European Community
Convent i on)

15. Inits Article 40, under Title | "Environment", the Lomé |V Convention
(adopted in 1989) states that "at the request of the ACP States, the
Community shall provide avail abl e technical infornmation on pesticides and

ot her chem cal products with a viewto helping themto develop or reinforce a
sui tabl e and safe use of these products. Wiere necessary and in accordance
with the provisions for devel opnent finance cooperation, technical assistance
can be given in order to ensure conditions of safety at all stages, from
production to disposal of such products”

D. Chenicals controlled under other instrunents

Montreal Protocol on Substances that Deplete the Ozone Layer

16. As the ozone-depl eting substances covered by the Montreal Protocol are
being controll ed for phase-out, those substances are likely to be banned or
severely restricted through national regulations by the Parties to the
Protocol, which nay trigger the notification of national control action under
the PIC procedure. This fact mght be considered with a view to harnoni zi ng
of the PIC instrunent with regul atory neasures undertaken to conply with the
Montreal Protocol.

| LO Conventi ons

17. Where chenicals are carcinogenic, the provisions of the |ILO Convention
Concerni ng Prevention and Control of Occupational Hazards caused by

Car ci nogeni ¢ Subst ances and Agents (No.139) (adopted 1974) relating to

prohi bitions and controls nmay be taken into account. The Convention
Concerni ng Protection Agai nst Hazards of Poi soning Arising from Benzene

(No. 136) (adopted 1971) addresses that particul ar chem cal

Convention on the Prohibition of the Devel opnent, Production, Stockpiling and
Use of Chenical Wapons and Their Destruction

18. Under the Convention on the Prohibition of the Devel opnent, Production
Stockpiling and Use of Chenical Wapons and Their Destruction, certain toxic
chemicals will be subject to strict national control neasures. To the extent
that such chemicals are banned or severely restricted, consideration simlar
to those for the Montreal Protocol nay be given
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1. RELEVANT REG ONAL AGREEMENTS

A. Regional application of the PIC procedure

Counci |l Regul ati on (EEC) No. 2455/ 92 adopted by the Council of the European
Communities on 23 July 1992, concerning the export and inport of
certai n dangerous chemcals

19. The objectives of Council Regulation (EEC) No.2455/92 are to establish
a conmon system of notification and information for inports fromand export
to third countries of certain hazardous chem cals which are banned or
severely restricted on account of their effects on human health and the
environnent and to apply the international notification and PIC procedure
establ i shed by UNEP and FAO (Article 1.1). Its purpose is also to ensure
that the provisions of Directive 67/548/ EEC on the classification, packagi ng
and | abel ling of substances dangerous to man or the environnent when they are
pl aced on the market in the European Union nenber States shall also apply to
such substances when they are exported fromthe nenber States to third
countri es.

20. The Regul ation includes articles concerning: objectives; definitions;
designation of authorities by each nenmber State; exports to third countries;
participation in the international notification and Pl C procedure;

i nfringements; packaging and | abelling; notification fromthird countries;
exchange of information and nonitoring; updating of annexes (Articles 1-11).
Chemical s covered by the Regulation are set out inits Annexes | and I

Li st of banned or severely restricted chenm cals

21. Annex | of Regul ation No.2455/92 contains a list of chemi cals banned or
severely restricted to certain use under European Union |egislation owing to
their effects on health and the environment. This list is subject to review
by the European Conmission at regular intervals, in |Iight of experience
gained in inplenenting the Regulation. |[|f, for health or environnental
reasons, the control action bans or severely restricts the use of a chem ca
in any one of the three nmmjor categories of use (plant protection products,

i ndustrial chemicals, consuner products chemicals), the chemical wll be

included in Annex | (Article 11). "Chenicals subject to the PIC procedure"
means the chenmicals listed in Annex Il of the regulation (Article 2). Annex
Il contains "the international |ist of banned or severely restricted

chemicals subject to the PIC procedure established by the UNEP and FAC
(Article 5.3).
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B. Possi bl e regional decision-nmeking for inport decision

Bamako Convention on the Ban of the Inport into Africa and the Control of
Transboundary Moywvenent and Managenent of Hazardous Wastes within Africa

22. Under the Bamako Convention (adopted in 1991), "hazardous substances
whi ch have been banned, cancelled or refused registration by governnent
regulatory action, or voluntarily withdrawn fromregistration in the country
of manufacture, for human health or environmental reasons" are defined as
"hazar dous wastes" (Article 2(d)), and the inport into Africa of such
substances is prohibited. The Banako Convention is open to the nenber States
of the Organization of African Unity. Wen the Bamako Convention enters into
force (as at 12 Decenber 1995, not in force), consideration mght be given by
its Parties with regard to inport decisions to be taken as part of the PIC
procedure under the PIC I nstrunent.
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Not es
1/ Annex | of the Basel Convention identifies the categories of wastes to
be controlled as foll ows:
Wast e Streans: Ainical wastes fromnedical care in hospitals,

medi cal centres and clinics; wastes fromthe production and preparation
of pharnaceutical products; waste pharnaceuticals, drugs and nedici nes;
wast es fromthe production, fornulation and use of biocides and

phyt ophar maceutical s; wastes fromthe manufacture, fornulation and use
of wood preserving chem cals; wastes fromthe production, fornulation
and use of organic solvents; wastes fromheat treatnent and tenpering
operations containing cyani des; waste mneral oils unfit for their
originally intended use; waste oils/water, hydrocarbons/water mn xtures,
enmul si ons; waste substances and articles containing or contam nated

wi th pol ychl ori nated bi phenyls (PCBs) and/or polychlorinated terphenyls
(PCTs) and/or pol ybromat ed bi phenyls (PBBs); waste tarry residues
arising fromrefining, distillation and any pyrolytic treatnent; wastes
from production, fornulation and use of inks, dyes, pignents, paints,

| acquers, varnish; wastes from production, fornulation and use of
resins, latex, plasticizers, glues/adhesives; waste chenical substances
arising fromresearch and devel opnent or teaching activities which are
not identified and/or are new and whose effects on man and/or the

envi ronnent are not known; wastes of an explosive nature not subject to
other | egislation; wastes from production, fornulation and use of

phot ographi c chemicals and processing materials; wastes resulting from
surface treatnent of netals and plastics; residues arising from

i ndustrial waste disposal operations.

Wast es having as constituents: Met al carbonyls; beryllium
conpounds; hexaval ent chrom um conpounds; copper conpounds; zinc
conpounds; arsenic: arsenic conpounds; sel enium selenium conpounds;
cadm um cadni um conpounds; antinmony: antinony conpounds; tellurium
tellurium conpounds; nercury: nercury conpounds; thallium thallium
conpounds; |ead: |ead conpounds; inorganic fluorine conpounds excl udi ng
cal cium fluoride; inorganic cyanides; acidic solutions or acids in
solid form basic solutions or bases in solid form asbestos (dust and
fi bers); organic phosphorus conpounds; organi c cyani des; phenols:
phenol conpounds i ncl udi ng chl orophenol s; ethers; hal ogenated organic
sol vents; organi c solvents excl udi ng hal ogenated sol vents; any congenor
of polychlorinated di benzo-furan; any congenor of polychlorinated
di benzo- p- di oxi n; organohal ogen conpounds ot her than substances
referred to in this Annex.

2/ Annex 111 of the Basel Convention sets out a |list of hazardous
characteristics as follows: explosive; flamuable |iquids; flammble solids;
substances or wastes liable to spontaneous conbustion; substances or wastes
which, in contact with water enit flammabl e gases; oxidizing; organic

per oxi des; poi sonous (acute); corrosives; |liberation of toxic gases in
contact with air or water; toxic (delayed or chronic); ecotoxic; capable, by
any neans, after disposal, of yielding another naterial, e.g., |eachate,

whi ch possesses any of the characteristics |isted above.



